Chp. 11 Assignment and Delegation

[Rights of Third Parties]
A. Introduction

11.1 Terminology and Practical Background.  This chapter deals with the law governing the transfer of contract rights and duties.  Since a contract right is one kind of property, many of the rules governing the transfer of such a right are similar to the rules of property law governing the alienation of land and chattels.  However, unlike land and chattels, a contract right is a type of intangible property.
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B.  Assignment

11.2 Historical Background and Code Provision. [paragraph needs to be scanned here]
Concept of power of attorney.  But by the start of the seventeenth century, when the action of general assumpsit had fully developed, the common law courts had made a first grudging concession to the growing importance of credit.

Assignees began to forsake the courts of common law for chancery.

The American states received the English law of assignments as part of the common law.  The triumph of free assignability was complete.

A major development in the law of assignments came with the enactment of the Uniform Commerical Code.  The impact of the Code on the law of assignments is much greater than might at first be supposed, because rules on assignment are found in Article 9 as well as in Article 2.  Though Article 9 is concerned primarily with secured transactions, it governs many out-right sales….

In addition a few kinds of assignments are excluded from the scope of Article 9 and are left to the common law and perhaps to other statutes.  Among the assignments excluded are those  of wage claims, bank deposits, and right under insurance policies.
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The common law’s answer was epitomized in the maxim: nemo dat qui non habet (“one who does not have cannot give”)
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By the early 1970s, most states had enacted statues applicable to consumer transactions prohibiting negotiable promissory notes and waiver-of-defense clauses, limiting their effectiveness, or depriving them of effect altogether.  The Federal Trade Commission then promulgated a rule regulating such transactions and made its violation an unfair trade practice.
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C.  Delegation

11.10  Delegability of Performance. [paragraph needs to be scanned here]
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