Chp. 12 Remedies

[Enforcement of Promises]

A.  Contract Remedies in General

Pages 755-756 Both pages need to be scanned.

There is, of course, a fundamental requirement that the breach of contract be the cause in fact of the loss.

Page 758. [paragraph needs to be scanned here]
Has been called “incidental” reliance.

Page 759. [paragraph needs to be scanned here]
Page 760.  The whole page could be scanned.

Page 761 and 762  Almost the whole page could be scanned.

This notion accords remarkably with the traditional assumptions of the law of contract remedies.

Page 764. [paragraph needs to be scanned here]
We now look at the availability of specific performance and injunction for the enforcement of contracts.

B.  Enforcement by Specific Performance and Injunction

12.4 Historical Development of Equitable Relief.  The common law courts did not geenrally grant specific relief for breach of contract.  The usual form of relief at common law was substitutional, and the typical judgment declared that the plaintiff recover a sum of money from the defendant.

Page 769.  The historical development of parallel systems of law and equity.  

We not turn to the forms that specific relief takes when it is available.

12.5  Forms: Specific Performance and Injunction. [paragraph needs to be scanned here]
Page 771. [paragraph needs to be scanned here]
In framing an order of specific performance or an injunction, the court can mold it to do justice as fully as is practicable.

Along with any equitable relief by specific performance or injunction, a court may also award damages and grant other relief.

We next examine the adequacy test.

12.6  The Adequacy Test. [two paragraphs need to be scanned here]
Page 774. [paragraph needs to be scanned here]
A critical factor in determining whether damages are an adequate remedy is whether money can buy a substitute for the promised performance.  If a substitute can readily be obtained, the damage remedy is ordinarily regarded as adequate.  

Land was viewed by English courts with particular esteem and was therefore singled out for special treatment.  Each parcel, however ordinary, was considered valuable.

Rules as to goods.  The traditional attitude toward contracts for the sale of goods is quite the opposite of the attitude toward contacts for the sale of land.  It was supposed that substantially similar goods were available elsewhere.

Even if damages are adequate in other respects, they are not an effective remedy if they cannot be collected.  If the injured party has already performed , and the party in breach is insolvent, specific performance may be against public policy because it would result in a transfer that would give the injured party a preference over other creditors of the party I breach.  

Page 778. [paragraph needs to be scanned here]
C.  Performance by Award of Damages

12.8  Basic Principles of Damages.  The award of damages is the common form of relief for breach of contract.  Virtually any breach gives the injured party a claim for damages.  In most successful actions for breach of contract, however, substantial damages are awarded.

Page 784. [paragraph needs to be scanned here]
Page 785.  Almost the entire page could be scanned.

Page 786.  Almost the entire page could be scanned.

Page 787. [paragraph needs to be scanned here]
Punitive damages may, however, be awarded in tort actions, and a number of courts have awarded them for a breach of contract that is in some respect tortious.

Page 789. [two paragraphs need to be scanned here]
Page 791.  12.9  General Measure of Damages. [paragraph needs to be scanned here]
If the injured party has not terminated the contract, damages need only compensate that party for the loss caused by the shortfall in the other party’s performance.  Thus if a builder has finished work on a building and been paid but has not done the work on time or in conformity with the contract, the owner is entitled to damages for partial breach.

We examine in this section the general elements of a claim for damages, with emphasis on damages for total beach.

Page 792. [two paragraphs need to be scanned here]
Second, the breach may cause the injured party loss other than loss in value, and the party is also entitled to recovery for this subject again to limitations such as that of unforeseeability.   If, for example, the injured party who has not received the promised performance pays a fee to a broker in a reasonable but unsuccessful attempt to obtain a substitute, that expense is recoverable.

Page 794. [two or three paragraphs need to be scanned here]
Page 795.  The next 25 pages or so are all good.  They explain the formula for measuring a loss and determining restitution.  Maybe scan the first 5-10 pages.

Page 817.  12.13  Avoidability and Cost to Remedy Defect.  

Page 817.  Almost the entire page can be scanned.
Page 818.  The top of the page can be scanned.
Page 819.  The bottom of the page can be scanned.

Page 821.  Other courts have declined to follow the decision in Groves v. John Wunder Co.,  

The next section deals with the second of the three main limitations on contract damages, that of forseeability.

12.14  Unforeseeability as a limitation.  Important  [paragraph needs to be scanned here]
Page 822.  Almost the entire page can be scanned.
Page 823.  Almost the entire page can be scanned.
Page 824. Almost the entire page can be scanned.
Page 825. [paragraph needs to be scanned here]
The modern trend is, on the contrary, toward narrowing the limitation imposed by Hadley v. Baxendal by phrasing the test in terms of “forseeability.” [paragraph needs to be scanned here]
Meaning of foreseeability. [paragraph needs to be scanned here]
A requirement of certainty also imposes severe constraints on recovery of lost profits on collateral transactions.  We turn to that requirement next.

The requirement of certainty.  The doctrine required damages for breach of contract to “be shown, by clear and satisfactory evidence, to have been actually sustained”  It thus imposed on the injured party a distinctly more onerous burden than that imposed in tort cases.

Recent decades, however, have seen a relaxation of the requirement.  Contemporary statements insist only on “reasonable certainty” rather than on certainty itself.

Where the injured party is the seller, the requirement of certainty is rarely a problem.  

Buyer as injured party.  Problems of proof become serious only when the injured party is a buyer who cannot cover, so that damages depend on loss of profits in collateral transactions that have been disrupted by the breach.   In such cases the requirement of certainty, like that of foreseeability, is a “convenient means for keeping within the bounds of reasonable expectation the risk which litigation imposes upon commercial enterprises.”

Page 832.  Almost the entire page could be scanned.

A second factor is the newness of the injured party’s enterprise.

A third factor is the speculative nature of the injured party’s enterprise.

Page 836. [paragraph needs to be scanned here]

D.  Restitution as a Remedy for Breach
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