Chp.  1  Contracts and Contract Law in General

A.  Meaning and Role of Contract  

…to mean a promise, or a set of promises, that the law will enforce or at least recognize in some way.

Conventional learning is that a promisor’s mere promise to do something—a ‘bare’ or “naked” promise for which the promisee has given nothing in return—is not enforceable.  So if nothing has been given in exchange for the promise, it has no legal consequences.  And if it has no legal consequences, there is no contract.  The main concern of the law of contracts, then, is with exchanges.

The second limitation suggested by this definition is that the law of contracts is confined to promises.  It is therefore concerned with exchanges that relate to the future because a “promise” is a commitment as to future behavior.  No question for the law of contracts arises unless the dispute is one over a promise—a commitment as to future behavior.

Some idea of what the word contract means in practice can be gleaned from the cotton cases of 1973.

The farmers were bound by “contracts,” that is, by promises—to sell cotton—that the law would enforce.  The courts seemed to say that they would enforce them because something—a promise to buy—had been exchanged for each promise to sell.  Yet these promises were still wholly executory, in the sense that neither party had begun to perform its promise.  The farmers had not delivered anything and the buyers had not paid anything.  The principal goal of this chapter is to examine how and why the law came to enforce such purely executory exchanges of promises.

The two sections that follow begin this examination by tracing the development of the role of the promise.

§1.2  The Role of Exchange.  Exchange is the mainspring of any economic system that relies as heavily on free enterprise as does ours.  Direct bilateral exchanges.

The germ of promise was credit.

Such purely executory exchanges of promises did not become important in practice until a relatively advanced level of economic development had been attained.

Consider the simple example of a contract for future delivery against future payment.  A seller promises to deliver apples to a buyer in six months, and in return the buyer promises to pay the seller $10,000 on delivery.

The decision to recognize purely executory exchanges of promises also allowed the parties to engage in more sophisticated planning for the future.

But first let us see how purely executory exchanges of promises came to be enforced.

B.  The Development of a Basis for Enforcing Promises

§1.4  The Enforcement of Promises in Roman Law

A promise was not legally enforceable unless it fell within one of these categories.  In classical Roman law these included the “stipulation,”  the “real” contract and the “consensual” contracts.

The “stipulation” (stipulatio), turned on formalities.  A party could make a binding promise called a “stipulation” in a ceremony in which the party observed a prescribed form of question and answer.  Only one party was bound.  

Nor was the category of “real” contracts suited to purely executory exchange of promises.  …which the handing over of the subject matter made the recipient ‘s promise to restore it binding.

“Consensual” contracts were more flexible and did afford a legal basis for enforcing purely executory exchanges of promises.  But they were limited to four important types of contracts—sale, hire, partnership, and mandate. 

These three categories of enforceable promises, however, sufficed to meet Roman needs through the classical period..  Moreover, unlike real contracts, the enforceability of the promise turned on some performance given in exchange and called a quid pro quo.  

The development of such a general basis for enforcing promises—the foundation of a general theory on contract—was therefore left to the great modern legal systems that arose in Europe during the Middle Ages:  the common law system that grew up in England and the civil law systems that emerged on the European continent.

How did the common law cope with this challenge?

§1.5  The Enforcement of Promises in Early English Law.  Curiously, the common law began at a less advanced stage than that attained by Roman Law.

No legal system has ever been reckless enough to make all promises enforceable.  One can begin with the assumption that promises are generally enforceable, and then create exceptions for promises considered undesirable to enforce.  Or one can begin with the assumption that promises are generally unenforceable, and then create exceptions for promises thought desirable to enforce.  

The common law courts chose this latter assumption: a mere promise does not give rise to an action.

The Church courts regard a sworn promise (by which one pledged one’s “faith,” i.e. one’s hope of salvation) as enforceable and its breach as a sin subject to ecclesiastical censures.

The general theory for enforcing promises that was ultimately fashioned by the common law courts succeeded less on its intrinsic merits than as an incident of the victories of those courts in their struggles to expand their own jurisdiction at the expense of their rivals. 
It is a tribute to the ingenuity and flexibility of the common law judges that they succeeded in moving so fast.

Common law courts in the 15th and 16th centuries developed a general basis for enforcing promises within the framework of the forms of action.

Any hope that covenant might serve as a general ground for contractual liability vanished.  

Another possible avenue of evolution was through the concept of loan.  But it depended instead on the debtor’s receipt of what the debtor had asked for---called a quid pro quo in imitation of the Romans.

How was the common law to break out of this mold?

§1.6  The Development of a General Basis for Enforcing Promises.  The common law courts found the answer to this question  in the law of torts.

The example was given in 1436: “If a carpenter make a promise to make me a house good and strong and of a certain form, and he makes me a house which is weak and bad and of another form, I shall have an action of trespass on my case.”  Such a case of misfeasance cried out for recovery. 

But might not a remedy lie when there had merely been nonfeasance, a failure by the promisor to perform the undertaking?

Doing nothing can make things worse.

This first major extension of the action of assumpsit fell short, however.  Nevertheless, by the end of the 16th century the common law courts were enforcing exchanges of promises where no performance had been rendered on either side.

“To encourage reliance we must dispense with its proof.”  The extension of the action of assumpsit to include the mere exchange of promise can be rationalized in this way.

The final triumph of this view came at the beginning of the 17th century in Slade’s Case, in which the plaintiff sued for the price of a crop sold and delivered to the defendant.  On a jury finding that “there was no other promise or assumption, but only the said bargain,” it was decided by all of the common law judges assembled to pass upon this important matter that every such bargain “imports in itself an assumpsit.” The creditor could sue in assumpsit as an alternative to debt, even though there was no subsequent promise.  The creditor was at least assured of the benefits of jury trial in place of wager of law.

Over the course of the 15th and 16th centuries, the common law courts thus had succeeded in developing the action of assumpsit into a general basis for enforcing promises, enforcing promises, including purely executory exchanges of promises.  It was therefore a tautology that a promise, that was enforceable only if there was consideration.  

The requirement of such an exchange found easy acceptance in a society entering a commercial age.

As a cornerstone for the law of contract, the doctrine of consideration has been widely criticized.  Contract law was in its infancy when Slade’s Case was decided, we look briefly at the course of contract law over the ensuing four centuries.

§1.7  Contract into the 21st Century.  In 1861 Sir Henry Maine assured himself of immortality by declaring that “the movement of the progressive societies has hitherto been a movement from Status to Contract.”  But the movement toward contract was a slow one for two centuries.

It was not until the 19th century that economic conditions led contract law to its apogee, as the legal underpinning of a dynamic and expanding free enterprise system.   The years 1800-1875 in American were the years of the contract.

With the advent of the 20th century, the tide in favor of freedom of contract  began to be reversed.  Question of status versus standardized relations and individualized relations.  There is a distinct veering back to status.

Some of the decline in the importance of contract…society’s material resources are subject to the control of private individuals.

A society may severely restrict the individual’s freedom to contract .  It may dictate all of the terms of the contract, as many of our states have done for fire, life accident, and health insurance.

As the twentieth century drew to a close, those scholars drew attention to the increasing significance of the borderline between contract law--the law that concerns planning for the future--and tort law--the law that imposes liability to remedy wrongful violations of recognized interests.14  Four examples are particularly worthy of attention.  First, there has been an enhanced recognition of reliance on a promise as a basis for legal rights.15  Second, there has been pressure to grant punitive damages in cases of breach of contract, pressure that is frequently rationalized on the ground that what is involved is not merely a breach of contract but also a tort.  Third, there has been an expanded awareness of the possibility of claims based on tortuous interference with contractual relations, an awareness that has often led a party aggrieved by breach of contract to assert a tort claim against a third person as well as a contract claim against the other party.  Fourth, there has been an enhanced sensitivity to the possibility of claims by third persons against contracting parties, a sensitivity that has often lead a third person aggrieved by a breach of contract to assert a claim based in tort as well as a claim as a contract beneficiary against the party in breach.18
Will contract law maintain its integrity?  Will it maintain its autonomy?  Will it maintain its unity?  Will contract law maintain its integrity?

There is little reason to suppose that contract law will cede any significant part of its present terrain to tort law during the 21st century.  It may lose its autonomy due to the infusion of alien influences (e.g. economics).  Law and economic movement which beginning with the analysis of the law of contract remedies has moved on to the examination of default rules.  Alien influence comes from international unification.  The UN convention re contracts.

Suggesting that breadth of the subject was being whittled away by such specialized branches as consumer law, insurance law, and sale of goods law.  It seems unlikely that what we know as contract law will vanish in a flurry of fragmentation.

Other, more specific, questions might be asked.  For example, what of encroachments by paternalism and public policy on the hallowed tenet of party autonomy?  And what of the impact of technological developments?

By the end of the 20th century, electronic commerce was in widespread use.  Electronic data interchange (EDI).  A threshold problem is to devise a system to identify the sender of a message and to indicate that the message has not been altered.  Digital signature and cryptographic keys.

We turn now to examine some secondary sources of contract law.

C.  Sources and Organization of Contract Law

Two of the most influential treatises to appear in any field of American law first that of Samuel Williston and later that of Arthur Corbin.

Scholars tended to regard contract law as essentially case law.

This emphasis on case law was reinforced by the American Law Institute formed in 1923.  The Institute undertook to reduce the mass of case law to a body of readily accessible rules in the form of a Restatement of the Law, now made up of ten subjects.

The blackletter statements of general principles are accompanies by comments and illustrations.  A staccato style.  To what measure of authority is the Restatement entitled in the courts?  …the persuasiveness of an ideal restatement of the law.

In 1952, the American Law Institute began the process or revising the Restatement to produce a “Restatement Second,” and in 1962 it started such a revision of the Restatement of Contracts.  The Restatement (Second) of Contracts was published in 1981.  Its major changes in substance include an increased recognition of a party’s reliance on the contract  and the introduction of a number of innovations by analogy to the Uniform Commercial Code.  In style, its fuller elaboration in text and comment contrasts with the style of its predecessor.

In the interest of a more just regime of law, contracts was the creative formulation in S90 of the doctrine that is sometimes known as “promissory estoppel.”  Expanded role of comments.  

An early critic complained of “the attempt to force a black letter sentence to do what it can never do---state pages of history and policy and honest study and deliberation.”

The appeal of restating widely shared principles of contract law has not been confined to the United States.  In 1994, the International Institute for the Unification of Private law (UNIDROIT), located in Rome, promulgated the UNIDROIT Principles of International Contracts.

Others have broken more sharply with the past,… exchanges that take the form of discrete transactions in contrast to longer term relationships, in which one party may become more dependent on the other.  Thus it has been suggested that “discrete” (or “transactional”) contracts should be distinguished form “relational” ones, and that is [paragraph missing here: maybe not worth pursuing]

The most pervasive influence has come from the field of economics.

The most significant member of the law and economics movement has been Richard Posner.  By and large these scholars argues  that society gains from the making and performance of some types of promises and that contract law should be designed to facilitate these gains.  

§1.9  Uniform Commercial Code.  The origins of the Uniform Commercial Code lie in the law merchant, a specialized body of usages, or customs, that governed contracts dealing with commercial matters until the 17th century.

In 1952 a final draft of the UCC was finished and was promptly enacted in Pennsylvania, effective in 1954.  In response to criticisms made in a study by the New York Law Revision Committee a revised text with comments was produced in 1958.  By 1961 13 states had adopted this text.  

The code is divided into 11 substantive articles.  Our concern will almost exclusively with Articles 1 and 2, and with a few provisions of Article 9 that govern the assignment of contract rights and the delegation of performance.

Article 2 of the code, which has the greatest importance for the law of contracts and which Llewellyn described as the “heart of the Code,”  is generally limited to “transactions in goods.”  It does not apply to, say, contracts for the sale of land or for services.

United Nations (Vienna) Convention on Contracts; International Sale of Goods (CISG).  The Convention is also called the Vienna Convention.  The convention only applies only if the contract is one of international sale.

One of the most important of the Code’s innovations for our purposes is its reduction to statutory form of many of the rules of contract law relating to the sale of goods that had previously been left to case law.

goal of uniformity

What can be said about the continued vitality of general principles of contract law in the face of the tendency toward specialization and the intrusion of legislation.

§1.10  Adaptability of Contract Law. Contracts come in endless variety.  There are building contracts, employment contracts, contracts for the sale of land, contracts for the sale of goods, loan agreements, franchise agreements, collective bargaining agreements, insurance policies, theater tickets, and so on.  They may involve small merchants or large corporations, governments or consumers.  They may be short-term contracts for a single performance in the near future or long-term contacts under which a multitude of separate transactions are to take place.  They may be negotiated face to face, over the telephone, by mail, or by electronic data exchange.  They may be made in writing, orally, or even by gesture.
How can a general body of contract law adapt itself to so many different types of transactions?  In some instances the answer is that it has not succeeded in doing so and, as a result, separate fields such as insurance law and labor law have emerged.  Indeed, one critic has denigrated the residuum of general contract law as “abstraction--what is left in the law relating to agreements when all particularities of person and subject matter are removed.”1 In many instances, however, the general rules of contract law have been successfully accommodated to the peculiarities of particular transactions, thus avoiding fragmentation into separate branches of law.

European legal systems have long had terms of art to distinguish between rules of law that the parties can vary by express provision or usage and rules of law that are beyond their power to modify.  It has become common in English to refer to rules as default rules.  Rules that are not subject to contrary agreement are often called mandatory rules.  Most rules of contract law are, then, default rules rather than mandatory rules.

The fact that most of its rules are default rules has been a source of both strength and weakness for contract law.  To the extent that is general rules have admitted of departure, they have had an adaptability and a resilience that have enabled them to survive in an age when specialization has made it difficult to formulate such rules categorically.

Notable examples have been the formulation of special rules for transaction involving merchants and for those involving consumers.

…but they formulated special rules imposing higher standards on merchants than on other sorts of parties.  Some of these rules apply if there is a “transaction between merchants,” and others apply if only one party is a “merchant.”
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