Chp. 2 Consideration and Other Grounds for Recovery

[Enforceability of Promises]

A.  Extent of Liability

§2.1  Expectation, Reliance, and Restitution Interest.  

Occasionally a court grants a promise specific relief  by ordering the promisor to perform the promise.  But in our legal system such specific relief is the exception rather than the rule.  Usually a court grants  the promisee substantial relief by awarding a sum of money intended to compensate  for the harm to the promisee’s interests caused by the promisor’s failure to perform the promise.  It is common to discuss the measure of this liability of the promisor in terms of the promisee’s expectation, reliance and restitution interests.

In general, the amount of the award is measured by the promisee’s expectation interest or, as is sometimes said, “the benefit of the bargain.”  The court attempts to put the promisee in the position in which the promisee would have been had the promise been performed (i.e., had there been no breach).  

If the promise changed its position to its detriment in reliance on the promise –as by incurring  expenses in performing or preparing to perform—the court might award a sum of money intended to compensate for this lost.  Recovery would then be measured by the promisee’s reliance interest, in an attempt to put the promisee back in the position in which the promise would have been had the promise not been made. 

If the promisee conferred a benefit on the promisor in the course of the transaction—as by delivering something to the promisor or improving the promisor’s property—the court might award the promisee a sum of money intended to deprive the promisor of this benefit.  Recovery would then be measured by the promisee’s restitution interest, in an attempt to put the promisor back in the position in which the promisor would have been had the promise not been made.  It is ordinarily less generous than recovery measured by the promisee’s expectation or reliance interest.

This brief discussion of measures of recovery will serve as background for an exploration of our more immediate concern; the modern contours of the doctrine of consideration as a ground of liability.

B.  Consideration as Bargained for Exchange

§2.2 The Bargain Test of Consideration.  Among the limitations on the enforcement of promises, the most fundamental is the requirement of consideration.  ….one based on bargain.  We have already seen how, out of the common law action of assumpsit, it came to be required that the promisee give something in exchange for the promise that is either  a detriment to the promisee or a benefit to the promisor.  By the end of the 19th century in the US, the traditional requirement that the consideration be “bargained for.”  Restatement of Contracts promulgated it defined “consideration” with no mention of benefit or detriment, exclusively in terms of bargain.  Something is said to be bargained for “if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.  The rise of this bargain test of consideration had two consequences.
First, to the extent that it imposed a new requirement, that of bargain, the test made some promises unenforceable that might previously have been enforceable.  The requirement of bargain had little impact on transactions that took place in the marketplace, where bargain was an almost inevitable ingredient.  Exchanges in a family setting for example, are often not arrived at by bargain.

Second, to the extent that the test eliminated any requirement of benefit or detriment, it made some promises enforceable that might previously have been unenforceable.  It did so by shifting the concern of judges away from the substance of the exchange.  Their sole inquiry now was into the process by which the parties had arrived at that exchange—was it the product of “bargain”?  Of course, if neither the benefit to one party nor the detriment to the other was relevant, that doctrine could scarcely serve as a safeguard against unfairness in the exchange.  New doctrines would have to be developed if judges were to inquire into fairness.

§2.3  What can Constitute Consideration.  Virtually anything that anyone would bargain for in exchange for a promise can be consideration for that promise.  The same consideration can support a number of promises.

Sometimes the consideration for a promise is some performance by the promisee, as when a seller delivers apples in return for a buyer’s promise to pay at the end of the month.  Such contracts are often called “unilateral” contracts because a promise is made on only one side.   The performance is usually the doing of something –some affirmative act—some action such as delivery of apples or payment of money.  But it may also be the refraining from doing something.  

Such contracts are often called “unilateral” contracts because a promise is made on only one side.  The performance is usually the doing of something—some affirmative act—some action such as delivery of apples.  But it may also be the refraining from doing something.

Usually, however, the consideration is a return promise, as when a seller promises to deliver apples at the end of the month in return for a buyer’s promise to pay at that time.  Such contracts are often called “bilateral” contracts because promises are made on both sides.  They are more common than unilateral contracts and make up the bulk of economically significant contracts today.  The return promise is usually express but may be implied.

We have assumed so far that the performance or the return promise is give to the promisor and is given by the promisee.  Although this is usually the case….  The consideration may “move” from the promisee to someone other than the promisor, or it may “move” to the promisor from someone other other than the promisee.

To see how the consideration may “move” to someone other than the promisor, suppose that a bank says, “We promise you, seller, that we will pay you the price of apples if you deliver them to our customer, the buyer.”  The seller’s performance is consideration for the bank’s promise, and the seller (the promisee) can enforce that promise, even though the apples are not delivered to the bank (the promisor) but to the buyer (someone other than the promisor).

§2.4  Example of Consideration.  The venerable case of Hamer v Sidway, decided by the New York Court of Appeals in 1891, offers a simple and picturesque set of facts with which to test our understanding of the bargain test of consideration.  When William E. Story II was 15 years old, his uncle, William E. Story, promised to pay him $5,000 if he would “refrain from drinking liquor, using tobacco, swearing and playing cards or billiards for money until he should become 21 years of age.”  The nephew refrained until age 21 and when the $5,000 was not paid, suit was brought on the promise to pay $5,000.  The defense was there was no consideration for the uncle’s promise.  The court rejected the defense.
Was there consideration for the uncle’s promise under the bargain test?

The New York Court  of Appeals took the view that the promise was enforceable on the latter ground, because of the detriment suffered by the nephew, rejecting  the argument that by his abstinence….

The principal significance of the doctrine of consideration lies in its role as one of the theoretical underpinnings of contract law.  Its practical importance is more limited.  

What are the most significant types of promises that are unenforceable because of the doctrine of consideration?

C.  Transactions Lacking Bargained-For Exchange

§2.5  Exchange Lacking:  Gratuitous Promises.  The most significant class of promises unenforceable for lack of consideration is made up of purely gratuitous (or gift) promises—promises for which there has been no exchange at all.  Suppose that an employer promises an employee a gold watch as a present, but then reconsiders and refuses to deliver it.  The employer’s promise is not supported by consideration.  It is therefore not enforceable.

A gift (a present transfer of an interest in property) stands on a footing different from that of a promise to make a gift.

Whatever its justification, the distinction remains.  It accounts for the most important type of promise that lacks consideration, the purely gratuitous promise—the promise for which there has been no exchange at all.  The other significant classes of promise that fail in enforceability fail not for want of exchange, but for absence of bargain.

§2.6 Bargained-for-Exchange Lacking: Analysis.  For the requirement of a bargain to be met, there must be reciprocity.  …the promise and the consideration be in “the relation of reciprocal inducement, each for the other.  In other words, “the promise and the consideration must purport to be the motive each for the other.”  The Restatement Second reaffirms this be defining bargain to require that the consideration both be “sought” by the promisor” in exchange for his promise” and be “given by the promisee in exchange for his promise.”

It is not required that the parties actually bargain over the terms of their agreement.

§2.6 Past Consideration.  As we have seen in tracing the expansion of the action of assumpsit, courts had, by the middle of the 16th century, come to recognize that a debtor who was already liable in assumpsit (indebitatus assumpsit) on the subsequent promise.  With the holding in Slade’s Case, in 1602, that an action of assumpsit could be maintained without a subsequent promise, the need to find such a promise disappeared.  Other situations were to arise later, however, in which it would be argued that a promise was enforceable though supported only by past consideration.

We turn now to those other obligations.

§2.8  Moral Obligation.  By the latter half of the 16th century, courts had accepted the general principle that “past consideration” could not be consideration.  There was, however, pressure to allow exceptions for promises to perform what could be regarded as a “moral obligation.”  One such situation arose if a debtor promised to pay a debt that had been barred by the statute of limitations.

Example of Mills v. Wyman.  An early American example is Mills v. Wyman.  Mills had cared for Wyman’s 25 year old son for several weeks, after the son had fallen ill on his return from a voyage at sea.  Although the law did not make a father liable for the care of an adult child, the father, in gratitude wrote Mills a letter promising to reimburse him for the expenses that he had incurred.  When Wyman refused to pay, Mills sued.  The Supreme Judicial Court of Massachusetts held that the father’s promise was unenforceable.

D.  Transactions with Consideration Under Bargain Test

§2.11  Peppercorns and Pretense of Bargain.  This evoked the hyperbole that even a peppercorn—symbolic of something trifling in value—can be consideration as long as it is bargained for: the peppercorn theory of consideration.  Will a peppercorn always suffice if it is bargained for?

Risk affecting imbalance.  This is especially true of aleatory promises, i.e., promises conditioned  on the happening of a fortuitous event.  A common example is the promise of an insurer to pay a large sum of money, conditioned on the occurrence of some fortuitous event and unlikely event, such as a fire, in return for the insured’s payment of a much smaller sum as a premium.  An extreme example is Embola v. Tuppela, which arose out of the promise of a destitute claimant to an Alaska gold mine that he would pay $10,000 if he succeeded in reclaiming his mine, in return for the promisee’s payment of an additional $50 to enable him to go to Alaska and try. 

E. Form and Reform

§2.16 Form: The Seal.  There were three requirements for making an enforceable promise under the seal.  First, there had to be a writing that designated the parties and contained a sufficiently definite promise.  Second, the writing had to be sealed by the promisor.  Third, the writing had to be delivered to the promise.

In medieval England, the seal was piece of was affixed to the documents and bearing an impression…the growth…and use of the personal signature.  The promisor did not have to affix the seal but could “adopt” a seal already placed on the instrument.  Commonly printed near the place for signature on standard forms, so that the party signing might adopt them as a seal.  With the erosion of the solemnity of the seal….

§2.17 Recitals.  Often the drafter of a contract hedges a promise with language intended to limit its legal effect by making some action by the promisee a condition of that promise.  

§2.18  Reform of the Bases for Enforcement.  Contemporary critics of the doctrine of consideration claim to trace their lineage back to Lord Mansfield, who mounted a memorable, is short-lived, attack on the doctrine in 1765.  Mansfield’s heresy did not remain quiescent.  The view that that the formality of putting a promise in writing should operate as an alternative to consideration.

Types of statutes.  In 1937 the English Law Revision committee making a signed written promise enforceable without regard to consideration.  Pennsylvania has the most sweeping statute, under which any promise, even a purely gratuitous one, is not “unenforceable for lack of consideration, if the writing also contains an additional express statement, in any form of language.

§2.19  Reliance as a Ground for Recovery:  Promissory Estoppel.  We have seen that the promisee’s unsolicited reliance is not consideration because it is not bargained for. …increasing recognition of reliance as an alternative ground for recovery.

Suppose that an employer promises to pay an employee a pension of $500 a month upon retirement.  Relying on the promise, the employee retire at an age when other employment is unavailable.  If the employer then refuses to pay the pension, is the employee without recourse because the promise lacked consideration?  Today, most courts would allow the employee to enforce the promise on the ground of reliance.

But it was not until the 20th century that a generalized theory of recovery based on reliance developed.  Late in the 19th century, Holmes expressed the common law’s traditional view of reliance:  “It would cut up the doctrine of consideration by the roots, if a promisee could make a gratuitous promise binding by subsequently acting in reliance on it.”  

The promisor was “estopped”  to raise the defense of lack of consideration  in his promise.  This type of estoppel came to be known as “promissory estoppel.”

Restatement S90.  Its most notable and influential rule.  A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.

Four requirements are of special interest.  First, there must have been a promise.  Second, the promisor must have had reason to expect reliance on the promise.  Third, the promise must have induced such reliance.  Fourth, the circumstances must have been such that injustice can be avoided only by enforcement of the promise.

[each of these requirements is expanded in an individual paragraph, maybe worth scanning]

F.  Restitution as a Ground for Recovery

§2.20  Nature and Role of Restitution.  Finally, we turn to the possibility of a claim by one party based on the unjust enrichment of the other party.  After Slade’s Case expanded the action of assumpsit.

Meaning of quasi-contract and restitution.  A simple example is the claim for the return of money paid by mistake to one to whom it was not owed.

General principle of restitution.  The Restatement of Restitution lays down the broad principle that a “person who has been unjustly enriched at the expense of another is required to make restitution.

Officiousness is the term traditionally used to describe interference in the affairs of others that is not justified in the circumstances.  Suppose that a carpenter, seeing a house vacant and in need  of repairs, makes repairs that would cost $1,000, in the belief that the owner will be willing to pay for them.  When the owner refuses to pay, the carpenter sues the owner for $1,000.  The carpenter will lose on the ground that the repairs were made officiously.  

Meaning of gratuitous.  Recovery in restitution will be denied if it was conferred “gratuitously.”   In general, if one’s life or property is imperiled by impending disaster and another render assistance in the emergency, the law presumes, in accordance with the mores of society, that the services were intended to be gratuitous.

It is often said that an express contract between the parties precludes recognition of an implied-in-law contract governing the same subject matter.
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