Chp. 3  The Bargaining Process:  Offer and Acceptance

[Enforceability of Promises]
A.  The Bargaining Process in General

§3.1  Requirements of Assent and of Definiteness.  Courts have had concerns along two lines.  First, did both parties assent to be bound?  Second, is their agreement definite enough to be enforceable?

The second requirement, that of definiteness, is implicit in the premise that contract law protects the promisee’s expectation interest.

§3.2  Mutuality of Obligation.  According to the orthodox catechism, there is a precise moment when a party becomes contractually bound on a promise.

The orthodox catechism also has it that if both parties make promises, the moment when each becomes bound must be the same.  Requiring mutuality.  ….eliminates the possibility that one party will be able to speculate on such changes at the expense of the other.

We now turn to traditional analysis of the agreement process in terms of offer and acceptance.

§3.3 Offer and acceptance.  Whatever the outward appearance, it is common to analyze the process in terms of two distinct steps:  first, a manifestation of assent that is called an offer, made by one party  (the offeror) to another (the offeree):  and second, a manifestation of assent in response that is called an acceptance. Offeror is the one who offers something (e.g. an apple for $1).  The offeree is the one who may accept that offer.

An offer is nearly always a promise.  The action (promise or performance).  Offer, then, is the name given to a promise that is conditional on some action by the promisee.

What is acceptance?    It can be defined as the action by the offeree that creates a contract.  

Because of the requirement of mutuality of obligation, both parties are free to withdraw from negotiations until the moment when both are bound.

We now turn to another facet of the traditional analysis.

§3.4  Bilateral and Unilateral Contracts. Bilateral and Unilateral Contracts.  Traditional analysis of the bargaining process developed a dichotomy between “bilateral” and “unilateral” contracts. In forming a bilateral contract each party makes a promise: the offeror makes the promise contained in the offer, and the offeree makes a promise in return as acceptance. For example, a buyer offers to pay the price 30 days after delivery in return for a seller's promise to deliver apples. In forming a unilateral contract only one party makes a promise: offeror makes the promise contained in the offer, and the offeree renders some performance as acceptance. For example, a buyer offers to pay the price 30 days after delivery in return for a seller's delivery of apples.  Traditional analysis has it that in a bilateral contract there are promises on both sides (the buyer's promise to pay and the seller's promise to deliver); there are duties on both sides (the buyer's duty to pay and the seller's duty to deliver) and rights on both sides (the seller's right to payment and the buyer's right to delivery).  In a unilateral contract, however, there is a promise on only one side (the buyer's promise to pay); there is a duty on only one side (the buyers' duty to pay) and a right on the other side (the seller's right to payment).

The Restatement Second abandons the use of the terms because of “doubt as to the utility of the distinction, which causes “confusion in cases…”

§3.5  Another View of the Agreement Process.  But it is difficult to accept this model as representative of the complex negotiations typical of substantial transactions—of “deals” for the long-term supply of energy.  The negotiations are a far cry from the simple bargaining envisioned by the classic rules of offer and acceptance.  Multi-issue, problem-solving, gain-maximizing negotiation.

During the negotiation of such deals there is often no offer or counter-offer for either party to accept, but rather a gradual process in which agreements are reached piecemeal in several “rounds” with a succession of drafts.  There may first be an exchange of information and an identification of the parties’ interests and differences, then a series of compromises with tentative agreement on major points, and finally a refining of contract terms.

If the parties sign at a closing, there is not question that they have given their assent to a contract,….   But if the negotiations fail and nothing is signed, a number of questions may arise that the classic rules of offer and acceptance do not address:

B.  The Objective Theory of Assent

One of the most influential objectivists, Judge Learned Hand, wrote in a memorable passage:  A contract has, strictly speaking, nothing to do with the personal, or individual, intent of the parties. A contract is an obligation attached by the mere force of law to certain acts of the parties, usually words, which ordinarily accompany and represent a known intent. If, however, it were proved by twenty Bishops that either party when he used the words intended something else than the usual meaning which the law imposes on them, he would still be held, unless there were mutual mistake or something else of the sort.3
According to the objectivists, a party’s mental assent was not necessary to make a contract.  After all, was not contract law intended to protect reasonable expectations?  If one party’s actions, judged by a standard of reasonableness, manifested to the other party an intention to agree.  The objectivists transferred from the field of torts that stubborn and anti-subjectivist ‘the reasonable man.’”

By the end of the 19th century, the objective theory had become ascendant and courts universally accept it today.

But as long as one intended to engage in those actions, there is no further requirement.  It is enough that the other party had reason to believe that the first party had that intention.

Illustrative are cases in which the issue is whether a statement I s a “promise” or merely a “prediction” or “expression of opinion.”

In Anderson v. Backlund, a landlord-sought to induce his tenant, who was behind in the rent, to put more cattle on the farm that he had rented. When the tenant hesitated for fear of a dry spell, the landlord assured him, “I will see there will be plenty of water because it never failed in Minnesota yet." The tenant bought more cattle, the water failed, and the tenant sued. Did the tenant have reason to believe that the landlord's statement was a promise?  The court held that he did not, noting that the indefiniteness of language “rather characterized the talk more as visiting or advice than a contract.”13
Hawkins v. McGee, a surgeon, in undertaking to perform a skin-grafting operation on a boy said that the boy would be in the hospital "not over four [days]; then the boy can go home and it will be just a few days  when he will be able to go back to work with a perfect hand.” The court characterized these words as mere “expressions of opinion or predictions." But the surgeon had gone on to say, "I will guarantee to make the hand a hundred percent perfect hand." The court took account of evidence show….
As these cases indicate, the objective theory tends to hold the parties to linguistic usage….

§3.7  Intention to Be Bound or Not.  Parties to agreements, especially routine ones, often fail to consider the legal consequences of the actions by which they manifest their assent.  The fact that one gives the matter no thought does not impair the effectiveness of one’s assent, for there is no requirement that one intend or even understand the legal consequences of…. [under the objective theory]

A different rules applies, however, in those unusual instances in which one intends that one’s assent have no legal consequences.

The easiest way for a party to make clear an intention  not to be legally bound is to say.

Circumstances, rather than words, may also indicate a party’s intention not to be bound.

If circumstances show that one has gone through the process of agreement solely for ones own amusement or that of others, the agreement will not be enforced. "No one has ever supposed that the actor who, as part of his lines in a play, went through the form of making a contract . . incurred any obligation thereby."6 In Keller v. Holderman, a man wrote a $300 check a bank in which he had no funds and gave it for an old silver watch worth about $15. The seller sued on the promise represented by the check, but recovery was denied. When the court below found that ‘the whole transaction between the parties was a frolic and a banter, the plaintiff not expecting to sell, nor the defendant intending to buy the watch at the sum for which the check was drawn,” the conclusion should have been that no for which the check was drawn,’ the conclusion should have been that no contract was ever made by the parties."

Courts have sometimes placed great weight on a family relationship between the parties as showing that legal consequences were not intended. The most notorious example is Balfour v. Balfour, an English case that denied a wife recovery on her husband’s promise to pay her a stated “monthly allowance while she remained in England for her health during his service in Ceylon. The opinion voiced the traditional attitude that "it could be of the worst possible example to hold that agreements such as this resulted in legal obligations which could be enforced in the Courts," for "each house is a domain into which the King’s writ does not run and to which his officers do not seek to be admitted." 10 Such judicial hostility toward contracts between spouses has abated in recent decades, and it has never prevented spouses from making contracts with each other if they make clear their intention to do so. Nevertheless, the fact that the parties to an agreement are members of the same family is entitled to weight as showing an intention not to be legally bound. On similar reasoning, agreements of a social nature are generally supposed to be unenforceable, although these are rarely of such importance as to come before the courts.12
A more practical setting for this kind of controversy is that in which the parties make an agreement but leave one or more terms to be fixed by a later agreement between them. Their object in doing so is usually to postpone negotiations over the missing terms until the occurrence of future events.13 Common examples occur in connection with contracts for the sale goods or the sale or rental of land in which the price or rent is left to be agreed upon at some later time, based on the state of the market at that time. The parties expect that they will reach agreement on the missing terms. What they expect to happen if they fail to do so is often unclear. Do they understand that in that event there will be no contract at all? Or do understand that in that event there will be a contract with the missing term supplied as a matter of law?

In recent decades, the second premise has gained favor, and courts have shown increasing willingness to find what is commonly called a “contract with open terms.”  Under UCC 2-305, which deals with open-price terms, if the parties intend to “conclude a contract for sale even though the price is not settled” and “the price is left to be agreed by the parties and they fail to agree,” the agreement is enforceable.

In their search for the intent of the parties, courts have often looked to completeness and formality of the writing. The Supreme Court of Pennsylvania did this in concluding that a provision making a letter of intent “subject to agreement on a formal contract” did not prevent the letter from being binding where it spoke of "this offer" being "accepted" and where “by its terms, formality and the extraordinary care in its execution, indicated that the signatories intended to bind themselves to an enforceable contract."9 In the same vein, the Sixth Circuit observed that the parties obligations were “all described in unqualified terms," such as “will” and “shall.” If however the parties” agreement is evidenced only by an informal memorandum, its incompleteness or lack of detail, considering the 

size or nature of the transaction, may suggest an intention not to be bound until a more authoritative writing is signed. Where the parties signed a one-page "Memorandum of Understanding" of an agreement settling complicated lawsuits involving patents and manufacturing rights, the court noted that the caption did not use the word "agreement" or “contract,” that “the typical formal language of a contract was not used, and that many essential issues were not included.” It concluded that the memorandum “so cursory in its treatment…as to convince us that the parties did intend that document to be an enforceable agreement.” Even though a writing may not be so indefinite as to be unenforceable, indefiniteness--such as a lack of any provision for a fall-back standard--may suggest that the parties did not intend to be bound until a final agreement was executed.12 The amount of specificity expected still depend on the nature of the parties13 and on the magnitude and complexity of the transaction. In Judge Easterbrook’s words:

When a large-scale corporate transfer is afoot . . the court will respect any evidence that only a formal contract binds; when a simple transaction for the lease of a machine is at issue…and the more formal agreement appears to be boilerplate, an objective reading of the documents more readily leads to the, conclusion that a letter agreement is binding.14
Courts show particular concern with the extent to which the terms of the agreement are spelled out in writing. The fact that the parties’ understanding is entirely oral may suggest an intention not to be bound, particularly given the size or nature of the transitions. In relatively small deals it may not be unusual for parties to rely on a handshake. But the purchase of a corporate Jet, as a federal district judge said,…
In doubtful cases, courts have looked to many factors in deciding whether the parties intended their agreement to be binding, but no single factor is likely to be decisive.  Here is a list of factors that has been popular for a century: whether the contract is of that class which are usually found to be in writing; whether it is of such nature as to need a formal writing for its full expression; whether it has few or many details; whether the amount involved is large or small; whether it is a common or unusual contract; whether the negotiations themselves indicate that a written draft is contemplated as the final conclusion of the negotiations.20
More recently, the Second Circuit has developed another list: (1) a party’s explicit statement that it reserves the right to be bound only when written agreement is signed"; (2) “whether one party has partially performed, and that performance has been accepted by the party disclaiming the contract”; (3) whether there was literally nothing left to negotiate or settle, so that all that remained to be done was to sign what had already been fully agreed to”; (4) “whether the agreement concerns those complex and substantial business matters where requirements that contracts be in uniting are the norm rather than the exception.”21
The final decision is often left to the trier of the facts, based on all the circumstances.

Our analysis focuses now on the mechanics of assent in terms of offer and acceptance.

C.  The Mechanics of Assent

§3.10  What is an Offer.  We have seen that an offer is a manifestation of assent that empowers another to enter into a contract by manifesting assent in return.  Simple examples are: “I promise to deliver these apples if you promise to pay me $100”;  “I promise to deliver these apples if you pay me $100.”  An offer may invite more than one acceptance if, for example, a seller makes a “standing offer” to sell apples as the buyer may order them over a period of time.

No formalities are generally required for an offer.  It may be made by spoken or written words or by other conduct.  Sometimes a contract that results from words is described as “express.”  Conduct that would lead a reasonable person in the other party’s position to infer a promise in return for performance or promise may amount to an offer.  One who holds out goods may be taken to be offering them for sale.  The question of fact in each case is whether a reasonable person in the position of the other party would understand that payment was expected for the services and that they were not gratuitous.

An offer is not effective until it reaches the offeree.

Whether a particular proposal amounts to an offer is a question of intention. The question most commonly arises when the maker of the proposal denies having had any intention to make an offer, while the one to whom the proposal was made claims to have believed that it was intended an offer.  Under the objective theory the issue then becomes whether one to whom the proposal was made had reason to believe that it vas intended as an offer.

Taken as a whole, however, such decisions show a reluctance, in doubtful cases, to characterize a proposal as an offer and to hold its maker to a contract.

In a typical case, a prospective buyer wrote, “Will you sell me your store property, for the sum of $6,000.00?” The owner wrote back that "it would not be possible for me to sell it unless I was to receive $16,000 cash.” The prospective buyer, regarding this as an offer, purported to accept. The Supreme Judicial Court of Maine held that the owner’s letter was not an offer. His language was interpreted to mean, “I will not entertain  an offer from you for less than $16,000,” rather than “I will sell to you for $16,000.”
Limited value of precedents.

Language that suffices for offer.  The fact that the proposed itself use the word offer or is sent in response to a request for an offer is deserving of weight, but it is not controlling….  In Fairmount Glass Works v. Crunden-Martin Woodenware Co., for example, a seller’s answer to a buyer’s inquiry as to prices read, “we quote you Mason fruit jars” at stated prices “for immediate acceptance.”  The court held that “there was more than a quotation of prices, although seller’s letter use the word ‘quote’ in stating the prices given….”

§3.11 Who Can Accept an Offer.  The offeror, it is often said, is the master of the offer.  The offeror may invite acceptance by one or more offerees.  But the offer can be accepted only by one that the offeror has invited to accept.

§3.13  What is Acceptance.  We have seen that an offer is a manifestation of assent that empowers another to enter into a contract by manifesting assent in return.l  If the offeree exercises this power by manifesting assent, the offeree is said to “accept” the offer. This acceptance is the final step in the making of a contract. Upon acceptance, the offeror is bound by the contract proposed by the offer. Whether the offer invites acceptance by a promise or by performance, the offeror is “the master of the offer” and acceptance must be on the terms of the offer.
Three general requirements for an acceptance by a promise can be identified.  First, there must be an expression of commitment.  Second, the commitment must not be conditional on any further act by either party.  Third, at least according to traditional contract doctrine, the commitment must be one on the terms proposed by the offer without the slightest variation.

Sometimes an offer that invites performance expressly dispenses with notice, or it is apparent from the circumstances that acceptance of the offer does not require notice.  In Carlill v. Carbolic Smoke Ball Co., a classroom favorite, a company had offer a “₤100 reward to anyone who caught the flu after using its smoke ball.  When a consume sued on this promise, the company defended on the ground that the consume had not notified it of her acceptance.  The court rejected this defense, reasoning that the company would not have wanted notices from all those who accepted its offer by using the smoke ball.  “If follows from the nature of the thing that the performance…is sufficient acceptance without the notification of it.

D.  Termination of the Power of Acceptance

Four way to terminate.  One, revocation of the offer by the offeror.  Two, death or incapacity of the offeror.  Three, lapse of the offer.  Four, rejection of the offer by the offeree.  These four sections analyze these four ways of terminating an offer.

It is fundamental tent of the common law that an offer is freely revocable.  

It is enough that the offeror indicate an intention not to make the proposed contract.  A subsequent offer, inconsistent with the original offer, may suffice to revoke the original offer.

It is generally accepted that the offeree’s power of acceptance is terminated if the offeror dies before the offer has been accepted.

After some period of time an offer lapses, and the power to accept it thereby expires.  

E.  Protection of the Offeree

Options, Option Contracts, and Firm Offers.  An offeree may need time to decide whether to accept the offer and, during that time, may need to spend money and effort.  

An irrevocable offer commonly called an option.  Like any other offer, an option imposes no duty on the offeree.  The offeree has unfettered discretion to either accept the offer or not.  An offeree that accepts the offer is aid to “exercise” the option.  An option is itself a contract, sometimes called an option contract to distinguish it from the main contract.

F.  The Requirement of Definiteness

The requirement of definiteness is implicit.  The terms of a contract must “provide a basis for determining the existence of a breach and for giving an appropriate remedy.  

Indefiniteness caused by haste.  One common reason is that they do not want to take the time or the trouble to do so.  This is especially true of routine transactions.

Another common cause of indefiniteness is the parties’ reluctance to raise difficult issues for fear that the deal might fall through.

Third cause of indefiniteness is the parties’ inability at the time of agreement to foresee all of the problems that may arise. Instead of a simple, discrete transaction to be consummated in the near future, there may be complex of transactions to be spread over a period of time. For example, instead of an agreement for the immediate sale of a stated quantity of apples, it may be an agreement for the supply over five years of all of the apples that the buyer might “require” for an applesauce factory. The extent to which the requirement of definiteness can be accommodated to such situations, having characteristics that were described earlier as “relational,” will affect in an important way the utility of contract law in contemporary economic life.

It is essential to distinguish one other cause of incompleteness of agreement—a failure to agree.  If the seller…the incompleteness of their agreement in that respect will be fatal.

Examples of Indefiniteness.  A typical case, in which an architectural draftsman sued his employer on the employer’s promise to pay “a fair share of my profits” in addition to a stated salary.  The New York Court of Appeals denied recovery of profits on the ground that their amount was a matter of “pure conjecture.”

Interpret the language of the agreement.  If the language is interpreted the problem of indefiniteness is eliminated.

Furthermore, a court can often piece together enough terms to satisfy the requirement from preliminary negotiations, including prior communications, and from references to external sources of terms, including trade and other standard terms.  A striking example involved a vendor who had conveyed land to a purchaser under a contract in which she purchaser promised “to erect a First Class Theatre" on the land, Three years later, the purchaser sold the land to a third party without having built a theater on it, and the seller sued for damages resulting from a failure to enhance the value of his nearby properties. The Supreme Court of California held the contract sufficiently definite to entitle the vendor to the relief that he sought. 
Some of the most troublesome cases arise when performance is defined by reference  to a variant of a purported standard of “reasonableness.”

Similar problems are posed by agreements to sell goods at a “reasonable” price.
Reasonable time for performance.  Where no time is specified for performance of a duty such as that to deliver goods or pay the price, courts have had little difficulty in supplying a term requiring performance within a “reasonable” time.

Sometimes the parties leave an important term to be fixed unilaterally by one of the parties.  A long-term contract for oil or gas, for example, may provide that the price is to be the producer’s posted price, the price offered to all its distributors nationwide.  If the party with the power to select turns out to be the plaintiff, no problem arises.

Careful drafting of the agreement can ordinarily satisfy the requirement of definiteness.  For example, if over a long term a seller wants to be assured of an outlet for a product, and a buyer wants to be assured of a source of supply, but neither wants to take the risk of a shift in the market, several means are open to them to make a legally enforceable agreement that will allow the price of the goods to fluctuate. They may leave the price term “open” so that the price will be “a reasonable price at the time of delivery.” They may use an “escalator clause,” under which the price will be fixed according to a formula tied in some way to the market.34 If they wish to leave the quantity flexible, they may fix it in terms of the buyer’s “requirements” or the seller’s “output”35 or give the parties options or powers of termination.36 Obligations that are difficult to define with precision may be expressed in such terms as “good faith” or “best efforts”37 and “reasonable” or “honest satisfaction.”38
Judges steeped in the tradition that a court should not “make a contract for the parties” still bridle at undertaking the “paternalistic task” of curling the drafter’s failings.

If people want courts to enforce their contracts they have to take the time to fix the tenets with reasonable definiteness so that the courts are not put to an undue burden of figuring out what the parties would have agreed to had they completed their negotiations. The parties have the comparative advantage over the court in deciding on what terms a voluntary transaction is value-maximizing; that is the premise of a free enterprise system.4
Courts have shown an increasing sensitivity to the practical problems faced by the contract drafter in such situations and have been more tolerant of indefiniteness that seems endemic to the transaction.

Judicial tolerance of indefiniteness can be seen in one area of real estate law.  Hedges v. Hurd, the court had before it a printed form of “earnest money receipt,” prepared by a real estate broker and signed by the vendor and the purchaser.  The printed form called for the execution of a second and more detailed agreement, on whose terms the parties had not yet agreed.  In holding the agreement sufficiently definite to be enforceable….

Long term contracts.  Judicial tolerance indefiniteness is also evident in connection with long-term contracts.  An example is Mantell v. International Plastic Harmonica Corp.

§3.29  Indefiniteness in Agreements with Open Terms. Particularly perplexing problems of indefiniteness are posed when the parties make what purports to be an enforceable agreement but leave one or more terms open to be fixed by later agreement between them. As was pointed out earlier, their object in doing so is usually to postpone negotiations over the missing terms until the occurrence of future events, as when the price for goods to be sold or the rent for land to be leased is left to be agreed upon at a later time.  Although the parties expect that they will reach agreement on the missing terms, what they expect to happen if they fail to reach agreement is often unclear. They may understand that there will be no contract at all or they may understated that there will be a contract with the missing term supplied as a matter of law.l   If the latter is their understanding, a question arises whether the agreement is one with open terms sufficiently definite to be enforceable or whether it is a mere unenforceable “agreement to agree.”2
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