Chp. 4 Policing the Agreement

[Enforceability of Promises]
A. Policing in General

Three perspectives.    Such an interference in the bargaining process requires courts to consider competing policies.  On the side of enforcing the bargain as made stand the policies favoring the autonomy of the parties, the protection of justified expectations, and the stability of transactions.  

Of these three, courts have been most reluctant to view the problem in the first perspective, that of substantive unfairness.

I might enter in a paragraph here.

We first examine status.

B.  Status

4.2  Incapacity in General.  Even though individuals differ markedly in their ability to represent their own interests in the bargaining process, one is generally assumed to have full power to bind oneself.

Two principal kinds of defects are today recognized  as impairing the power to contract; immaturity and mental infirmity.  

The Test of Immaturity.  With respect to immaturity, the law has tenaciously adhered to an arbitrary standard—the attainment of a prescribed age at the time of the making of the contract.  At common law, that age was 21.  

[many pages were skipped here re status]
C. Behavior

4.9  Abuse of the Bargaining Process in General.  The two most common kinds of claims of abuse are those arising from misleading conduct and from coercive conduct.

Coercive behavior, the second type of abuse.  

4.10  The Elements of Misrepresentation.

Fraud in Inducement.  In the great bulk of cases, the misrepresentation is seen as going only to the inducement, with the result that the contract is voidable.  The requirements for avoidance can be grouped under four headings.  First there must be an assertion that is not in accord with the facts.  Second, the assertion must be either fraudulent or material.  Third, the assertion must be relied on by the recipient in manifesting assent.  Fourth, the reliance of the recipient must be justified.

We now turn to these four headings in order.

4.11 Assertion Not in Accord with Facts.  The essence of deception is a false representation as to fact.  It must therefore be asserted that something is a fact at the time the assertion is made.  (“I have put this machine in running order”) (“This machine is in running-order”)
Ordinarily the fact that is asserted is some characteristic of the subject matter of the transaction.

Page. 246  The classic example is Laidlaw v. Organ, a case precipitated by the Treaty of Ghent, which ended the War of 1812 and with it the British blockade of New Orleans. Organ, who had learned the surprising news that the treaty had been signed hours before the news was known to the general public,l3 went directly to Laidlaw and bought a large quantity of tobacco, confident that the price of that commodity would rise with the lifting of the blockade.  When the price went up 30 to 50 percent Laidlaw sought to avoid the contract for fraud. In a noted if questionable dictum, Chief Justice Marshall stated that Organ “was not bound to communicate” what he had learned: “It would be difficult to circumscribe the contrary doctrine within proper limits, where the means 

of intelligence are equally accessible to both parties.”14
Although one can still find statements that “businessmen dealing at arm’s length are rarely under a duty to speak,” courts have made substantial inroads on this principle, as have legislatures in such areas as the sale of stock and lending to consumers.  There are three situations in which courts have regarded a failure to disclose a fact as an assertion that the fact does not exist.

The third situation is more troublesome.  It is the situation in Laidlaw v. Oregon, where one party knows that the other is laboring under a misapprehension in some regard, although the first party has done nothing to contribute to it.  To what extent is a party that has acquired information, perhaps at some cost, expected to share it with another?

4.12  Fraudulent or Material.  …must show that the misrepresentation was both fraudulent and material.  If however, the recipient seeks merely to avoid the contract, it is said to be enough to show that the misrepresentation was either fraudulent or material.  

In order that a misrepresentation be fraudulent for this purpose, it must be both consciously false and intended to mislead.

The knowledge required of the untrue character of the assertion is sometimes referred to as scienter.  There is clearly scienter if the maker of the assertion knows, or even believes without actually knowing, that the facts are otherwise.  

In addition to scienter, there must be intent to mislead.  This requirement is met if the maker acts either with the desire to mislead another or I the belief that the other is substantially certain to be mislead.

The requirement of reliance is next.

4.13  Reliance.  …as long as the misrepresentation substantially contributed to the party’s decision..  

Once reliance is shown, must it also be shown that it was to the recipient’s detriment.

4.14 Reliance must be justified.  Jame Kent wrote: “does not go to the romantic length of giving indemnity against the consequences of indolence and folly.”

Failure to read writing.  An important and vexing aspect of the problem of fault is raised if the recipient has relied on a misrepresentation as to a writing without troubling to read the writing.

A party engaged in contract negotiations often expresses an opinion as to the subject of those negotiations.

Statements of opinion only, that carry with them no implied assertions fact, are generally regarded as not to be taken seriously, and she recipient is not usually justified in relying on them. According to Kent, “Every person reposes at his peril in the opinion of others, when he has equal opportunity to form and exercise his own judgment.”
Second: Matters of Law.  A lawyer’s statement of belief that a client will prevail in a forthcoming appeal almost certainly is one of opinion only; a lawyer’s statement that a party has prevailed in a particular case almost certainly is not.

4.15 Effects of Misrepresentation.  

Under the ancient doctrine of “equitable estoppel” from which the name promissory estoppel is derived, the maker of a misrepresentation was precluded from alleging or proving facts that contradicted the representation.

4.16  The Elements of Duress.  Coercive behavior may take the form of physical compulsion or of threat.

First, there must be a threat.  Second, the threat must be improper.  Third, the threat must induce the victim’s manifestation of assent.  Fourth, it must be sufficiently grave to justify the victim’s assent.

First, what is a threat?  A threat is a manifestation of an intent to inflict some loss or harm on another.  It need not be expressed in words but may be inferred from words or other conduct.

Second, when is a threat improper?

Third, when does a threat induce the manifestation of assent?  The requirement is simply one of causation.  Did the threat actually induce assent on the part of the victim?

Fourth, when is a threat sufficiently grave to justify the victim in succumbing to it?

1. for fear of losse of life, 2. of losse of member, 3. of mayhem, and 4. of imprisonment; otherwise it is for fear of battery, which might be very light, or for burning of his houses, or taking away, or destroying of his goods or the like, for there he may have satisfaction in damages.9
…and paved the way to a more liberal doctrine of “economic duress,” or “business compulsion,”  under which the threat went, not to the victim’s person, but to the victim’s economic interest.

4.17  The Impropriety of the Threat.

A threat to instigate criminal prosecution has generally been regarded as an improper means of inducing the victim of the threat to make a contract.

A threat to use civil process, including that implied in its commencement, poses more difficult problems.

A threat by a party to a contract not to perform a contract duty is not of itself, improper.

When, for example, a subcontractor refused to deliver goods needed by a general contractor to fulfill a government contract unless the general contractor both paid more than the contract price for the goods and awarded  the subcontractor a second subcontract, the threat was held to amount to duress.

It has become increasingly difficult to define with precision the proper limits of bargaining.  Judges have been caught up in making moral judgments.

Legitimacy of use of power.  On the hand, hard bargaining between experienced adversaries ought not to be discouraged.

4.19  Effects of Duress.  Restitution.  On disaffirmance the victim is entitled to restitution, either in kind, if it is possible to restore what the victim has given tot he other party, or in the form of a money judgement based on the benefit that the victim has conferred.  In return, the victim must make restitution

D.  Policing of Modification and Discharge

4.21 Modification and the Pre-Existing Duty Rule. Suppose that a contractor agrees to construct a building and, after the work has begun, threatens to walk off the job unless the owner promises to pay an additional sum. The owner, in urgent need of the building and despairing of finding another contractor quickly, promises to pay the sum in return for the conductor's finishing the work. On completion of the building, the owner refuses to pay more than the original contract price. Is the modification enforceable, so that the contractor can recover the additional sum from the owner?
the pre-existing duty rule.

4.22  Reform of the Rule.  Dissatisfaction with the pre-existing duty rule.  Again, take the case of the contractor that agrees to construct a building and then threatens to walk off the job unless the owner promises to pay an additional sum.  Now suppose that the contractor’s action is prompted by discovery of unforeseen subsoil conditions that make construction much more expensive than was anticipated.

E.  Contemporary Controls

4.26  Standardized Agreements.  Traditional contract law was designed for a paradigmatic agreement that had been reached by two parties of equal bargaining power by a process of free negotiation.  Today, however, in routine transactions the atypical agreement consists of a standard printed form that has been prepared by one party and assented to by the other with little or no opportunity for negotiation. Commonplace examples include purchase orders for automobiles, credit card agreements, and insurance policies. Sometimes basic terms relating to quality, quantity, and price are negotiable. But the boilerplate-the standard terms printed on the form-is not subject to bargain. It must simply be adhered to if the transaction is to go forward.
Two types of disposition. Dangers are inherent in standardization, however, for it affords a means by which one party may impose terms on another unwitting or even unwilling party. Several circumstances facilitate this imposition. First, the party that proffers the form has had the advantage of time and expert advice it, almost inevitably producing a form slanted in its favor. Second, the other party is usually completely or at least relatively unfamiliar with the form and has scant opportunity to read it-an opportunity often diminished by the use of fine print and convoluted clauses. Third, Bargaining over terms of the form may be between equals or, as is more often the case, there may be no possibility of bargaining at all.  Or the form may be a take-it-or-leave it proposition, often called a contract of adhesion, under which the only alternative to complete adherence is outright rejection.

Writing not an offer.  One of these techniques is to refuse to hold a party to a writing on the ground that it was not of type that would reasonably appear tot he recipient to contain the terms of a proposed contract.  As a New York court said of a claim check given to a patron by a railroad’s parcel checking service, “In the mind of the bailor the little piece of cardboard…did not arise to the dignity of a contract.

A second judicial technique in dealing with standard forms is to refuse to hold a party to a term on the ground that, although the writing may plainly have been an offer, the term was not one that an uninitiated reader ought reasonably to have understood to be part of that offer.  This result is especially easy to reach if the term is on the reverse side of the form and the reference, if any, to terms on the reverse side is itself in fine print or otherwise inadequate.  In the colorful language of the Supreme court of Pennsylvania:  One of the most hateful acts of the ill-fame Roman tyrant Caligula was that of having the laws inscribed upon pillars so high that the people could not read them.  Although the warrant of attorney [on the back of] the numerous sheets of the contract at bar was within the vision of the defendant, it was placed as to be completely beyond her contemplation of its purport.

The size of the type and other factors affecting legibility…”Seldom has the art of typography been so successfully diverted from the diffusion of knowledge to the suppression of it.”

The same reasoning has been used where the term was in a separate document, not attached tot he signed writing but incorporated by a reference regarded by the court as insufficient.

A third judicial technique to avoid holding a party to a term is to interpret the language of the term to favor that party.  In a case involving a tenant that slipped on a lawn, the landlord’s defense was contract says landlord not responsible for accident on sidewalks, stairs….  Court held landlord responsible saying the contract did not specifically say “lawn.”   The technique of interpretation is aided by rules under which terms are generally interpreted against the drafter, and separately negotiated terms are given greater weight than standardized terms and handwritten or typed terms greater weight than printed ones.
Statutory reinforcement.  Requires that a term be “conspicuous,” “so written that a reasonable person against who it is to operate ought to have noticed it.  Occasionally it requires that a terms be “separately signed” as a protection against inadvertent incorporation.  

O’Callaghan v. Waller & Beckwith Realty Co.,  The lessee argued that “due to a shortage of housing there is a disparity of bargaining power between lessors of residential property and their lessees that gives landlords an unconscionable advantage over tenants.”  The use of a form contract does not of itself establish disparity of bargaining power.”

303 A contrasting case in the search for a doctrine to deal with unfairness is Henningsen v. Bloomfield Motors, decided by the Supreme Court of New Jersey in 1960. Claus Henningsen bought a new car from a dealer.  Ten days after it had been delivered, his wife Helen was injured when the steering mechanism failed while she was driving it. The Henningsens sued both the dealer and the manufacturer for breach of an implied warranty of merchantability. The defendants claimed that the warranty had been disclaimed by a provision on the back of the purchase order, among eight and one-half inches of fine print, which purported to disclaim liability for breach of warranty and substitute for it a warranty that defective parts would be replaced for a limited period. The court held that the Henning-would be replaced for a limited period. She court held that the Henningsens were not bound by the disclaimer. The court did not ignore traditional judicial techniques. It noted that, though the front of the purchase order referred to the terms on the back, the dealer “did not specifically call attention” to the clause, adding that, in any case, it could not as a matter of interpretation concluded that an ordinary layman would realize what he was relinquishing in return for what he was being granted.” The main thrust of the court's opinion, however, went beyond these traditional techniques. The form, “a standardized form designed for mass use” by the Automobile Manufacturers Association whose members accounted for nearly all of the automobiles sold in the United States, “is imposed upon the automobile consumer” who takes it or leaves it." The court continued: 
Woollums v. Horsley is instructive in this regard. Horsley sued for specific performance of a contract by which Woollums was to sell him mineral rights in his Kentucky mountain farm of some 200 acres for 40 cents an acre, though these rights proved to have been worth closer to $15 acre by the time of the trial. The Supreme Court of Kentucky denied specific performance, explaining, “Equity should not help out such a harsh bargain.” But it also adverted to the abilities of the parties to bargain. Woollums was “about sixty years old, uneducated, afflicted with disease disabling him from work” and “knew but little of what was going on in the business world,” while Horsley was “a man of large and varied experience in business, who was then buying mineral rights in that locality by the thousands of acres, and who was evidently familiar with all that was then going on…in that section.” The court also noted some features of the bargaining process.
4.28  Unconscionability. If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result. Thus the code recognizes a doctrine of unconscionability that is not limited to equity and that invites courts to police bargains overtly for unfairness.

A typical example is Williams v. Walker-Thomas Furniture Co., decided by the federal Court of Appeals for the District of Columbia in 1965, an early but still notable application of the Code's unconscionability doctrine. Walker-Thomas sold Williams a $514 stereo set on credit, allowing that Williams received only a $218 monthly government check for herself and seven children and that she already owed the seller $164 for other items she had bought under similar contracts.  Under the contract, the seller reserved a security interest in the stereo, with the right to repossess it if Williams defaulted. The controversy centered on a clause providing that, until her entire debt for all items purchased was fully paid, any payments made would be spread “pro rota” over all outstanding accounts. The effect was to give the seller the right to repossess all the items if Williams failed to make a payment at any time before her entire debt for all of them was fully paid. The court held that the trial judge erred in declining to determine whether the doctrine of unconscionability was applicable, and it remanded the case for such a determination.26
What, in the absence of a definition, have courts taken “unconscionability” to mean? The most durable answer is probably that of the court in the Williams case: "Unconscionability has generally been recognized to include an absence of meaningful choice on the part of one of the parties together with contract terms which are unreasonably favorable to the other party.”27 Over subsequent decades, there has been relatively little refinement of this description.

In the typical unconscionability case, the court passes judgment on the validity of a particular clause, as the trial court was directed to do in the Williams case.

Clauses limiting the remedies of a buyer of goods have often been challenged on grounds of unconscionability and are given special attention by the Uniform Commercial Code.  

4.29  Consumer Legislation.  

Most legislation designed to control terms has done so by specifying terms that are considered unfair and then prohibiting them. Classic examples arc statutes that prohibit employers from fixing wages below a minimum level or prohibit public utilities from fixing rates above a maximum.  Occasionally, however, legislation has taken a different course and has specified terms that are considered fair and then required them. A classic example is legislation prescribing standard terms for insurance policies.
On the whole, however, legislatures have favored the second type of solution—disclosure of terms, rather than control of terms—as more consistent with a market economy.  Two examples are especially significant.

The first is the Truth in Lending Act, enacted in 1968.  It is designated to allow a consumer contemplating the purchase of goods or services on credit to make an informed choice as to whether to buy on credit and, if so, among sources of credit. It therefore requires a creditor, before extending credit to the consumer, to disclose any finance charge as an annual percentage rate, together with other essential terms.l5  It is essentially a disclosure statute, however, and leaves the creditor free to impose any charges for credit that state law permits.

Another federal disclosure statute is the Magnuson-dross Act, enacted in 1975.16 It is designed to prevent a consumer who is contemplating the purchase of durable goods from being confused or misled as to the warranties of the manufacturer or seller. It therefore requires a supplier of a consumer product who gives a written warranty to designate it as either a “full” or a “limited” warranty.17 In either case, the supplier cannot disclaim implied warranties;18 and, if the supplier designates a written warranty as “full,” it must meet stated requirements, including an undertaking to provide a remedy without charge by repair, replacement, or refund.19 This act too is essentially a disclosure statute.20 Thus a supplier's written warranty need not conform to the requirements for a full warranty if it as designated limited.
Remedies by private lawsuit.  Advocates of consumer legislation such as the Truth in Lending Act and the Magnuson-Dross Act have recognized the shortcomings of the conventional private lawsuit as a means of enforcement. The amount in dispute is often small, and many consumers are deterred from pursuing their rights: by ignorance, apathy, and inability to pay for legal services. One kind of solutions is to “sweeten she pot” by allowing the consumer a civil penalty or multiple (e.g., treble) damages21 and attorney's fees and other costs of litigation.  Another is to give each consumer the support of others by allowing them to join with claimants similarly situated in a class action.23 Yet another is to reduce the cost of litigation by instituting a system of informal dispute-settlement procedures.24
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