Chp. 5  Unenforceability on Grounds

Of Public Policy

[Enforceability of Promises]
A.  Introduction

§5.1  Public policy as a Ground for Unenforceability. The principle of freedom of contract rests on the premise that it is in the public interest 1 to accord individuals broad powers to order their affairs through legally enforceable agreements In general, therefore, parties are free to make such agreements as they wish, and courts will enforce them without passing on their substance. Occasionally, however, a court wi11 decide that this interest in party autonomy is outweighed by some other interest and will refuse i to enforce the agreement or some part of it.2 This chapter is concerned with the rules that guide courts in reaching such decisions.
A court may be moved by two considerations in refusing to enforce an agreement on grounds of public policy. First, it may see its refusal as an appropriate sanction to discourage undesirable conduct, either by the parries or by others.3 Second, it may regard enforcement of the promise as an inappropriate use of the judicial process to uphold an unsavory agreement.4 Both of these considerations turn on reluctance to aid the promisee rather than on solicitude for the promisor.5
Lord Mansfield wrote: “The principle of public policy is this; ex dolo malo non oritur actio [no right of action arises from one's own fraud]. No court will lend its aid to a man who founds his cause of action upon an immoral or an illegal act. So if the plaintiff and defendant were to change sides, and the defendant was to bring his action against the plaintiff the latter would then have the advantage of it; for where both are equally in fault, potior est condition defendentis [the condition of the defendant is the strongest].6
Although courts are fond of repeating the maxim in in pari delicto est conditio defendentis (“where both parties are equally in fault, the position of the defendant is the stronger”), court will not necessarily condemn the entire agreement as unenforceable by both parties merely because it offends public policy.
How does a court determine that all or part of an agreement is unenforceable on grounds of public policy?  Statutes dealing with gambling and usury, for example, often state that agreements that violate their provisions are “void.”
One of the factors that a court will weigh in favor of enforceability is the public interest in protecting the justified expectations of the parties.  Another factor is any forfeiture that will result by loss of the reliance interest if enforcement is denied.

Factors opposing enforcement.  The force of the argument against enforcement depends on the strength of the public policy involved and the likelihood that refusal of enforcement will further that policy.

In the following sections we consider some policies that courts have developed without the intervention of legislation.

B.  Policies Developed by Courts

§5.2 Some Judicially Developed Policies. In a famous dictum, a nineteenth-century English judge cautioned that public policy is “a very unruly horse, and when once you get astride it you never know where it will carry you. It may lead you from the sound law. It is never argued at all but when other points fail.”l
These policies have many bases. Some are grounded on moral values, as are the policies against impairment of family relationships and against gambling.  Some are based on economic notions, as are the policies against restraint of trade and against restraints on alienation of property.  Some arise from a desire to protect the institutions of government, as do the policies against encouraging litigation or otherwise interfering with the judicial process and those against improperly influencing legislators and other government officials. These policies are of such great variety that it is not possible to deal with them in any detail in this chapter.10
Furthermore, policies vary over time.

One policy that has endured is that against the commission or inducement of torts and similar wrongs. A promise that involves committing a tort14 or a breach of a fiduciary dutyl5 is therefore unenforceable as against public policy. So is a promise made in return for such a wrongful act or in return for a promise to commit such a wrongful act.16
Two examples of this exception have long been recognized. First, an employer cannot exempt itself from liability in negligence to its employee.20 Second, a common carrier or a public utility cannot exempt itself from liability in negligence to its employee.  Second, a common carrier or a public utility cannot exempt itself from liability in negligence to one it has contracted to serve in that capacity, although it may be allowed to limit that liability to a reasonable agreed value in return for a lower rate.21 

In 1963 the Supreme Court of California fashioned a broad test in the influential case of Tunkl v. Regents of University of California, in holding unenforceable a standardized release from liability for negligence imposed as a condition for admission to a charitable research hospital. The court emphasized six things. First, the hospital was in a “business of a type generally though suitable for public regulation.” Second, its service was “of importance to” and often “a matter of practical necessity for” the public.  Third, it held itself out as generally “willing to perform this service for any members of the public.” Fourth, it had “a decisive advantage of bargaining strength.” Fifth, its “standardized adhesion contract” made no provision for protection against negligence on payment of “additional reasonable fees." Sixth, the other party's “person or property” was placed 
under its “control…subject to the risk of carelessness.”23 Not all courts have followed Tunkl.  Those that have done so have often given weight to by state regulations and have generally balked at striking down exculpatory clauses in contracts involving activities, ranging from ski jumping to scuba diving, that are recreational in nature and that are known to be hazardous.26
Courts are not in entire agreement as to whether a seller of a product exempt itself from the strict liability imposed for physical harm caused by the products unreasonably dangerous condition.

Rules of reason.  If there is no reasonable basis for the parties’ choice. 

§5.3  The Policy Against Restraint of Trade. …the promise to refrain from competition.
In applying this rule of reason to promises to refrain from competition, courts have fashioned a requirement of ancillarity. To serve an interest of promisee that is worthy of protection and that can outweigh the hardship to the promisor and any injury to the public, the restraint that the promise imposes must be ancillary to an appropriate transaction or relationship. A direct or nonancillary restraint serves no such interest and is necessarily unreasonable. The promise that imposes the restraint is therefore unenforceable per se. If, for example, one merchant pays another in return for the other's naked promise not to compete in the same city, the restraint is nonancillary because it is not attached to any other transaction, and the promise is unenforceable.7
One of the most common situations in which courts find ancillaries arises when the seller of a business promises not to compete with the buyer.11 In the seminal case, the Court of King's Bench in 1711 upheld a covenant ancillary to a baker's assignment of his lease.12 The court applied a rule of reason that was reformulated more than a century later to ask:  whether the restraint is such only as to afford a fair protection to the interests  of the party in favour of whom it is given, and not so large as to interfere with  the interests of the public.13 
Today such restraints are held justified by the buyer's need to protect the good will purchased with the business.14 Absent such a promise, the seller is bound by an implied promise not to solicit former customers or otherwise destroy the good will that he has sold, but is not precluded from opening a new business in competition with the buyer.15
Another common situation in which courts find ancillarity arises when  an employee promises an employer not to compete with the employer after the employment ends.18 The justification for such restraints is the public interest in a workable employer-employee relationship with efficient use of employees. In general, therefore, post-employment restraints are sustained only if the employer stands to lose its investment in confidential information relating to some process or method--sometimes loosely called a “trade secret” --or in customer lists or similar information.

To be valid, a restraint not only must be ancillary, but also must meet three other requirements. First, it must protect some legitimate interest of the promisee. Second, its scope must be reasonable in the light of that interest. Third, it must not cause unreasonable hardship to the promisor or injury to the public.30
To be valid, the restraint must also be reasonable in its scope as judged in the light of its protection of the promisee’s legitimate interests. The scope of the restraint has three aspects: type of activity, geographical area, and time.33 If a covenant not to compete proscribes types of activity that in any of these respects go beyond those necessary to protect the legitimate interests of the promisee, it is unreasonable.

§5.4 The Policy Against Impairment of Family Relations. Just as courts shaped the law to implement what they perceived to be the policy against restraint of trade, they also fashioned rules to carry out what they saw as the policy against the impairment of family relations. The discussion here is confined to the marriage relationship, which courts have long regarded as lying at the foundation of our civilization.”1 In the florid language of an eighteenth-century English judge, “matrimony [was] one of the first commands given by God to mankind after the Creation, repeated again after the Deluge, and ever since echoed by the voice of Nature to all Mankind.”2 We consider in particular the validity of agreements restraining the freedom of unmarried persons to marry, of agreements changing the incidents of the marriage relationship, of agreements tending to encourage divorce or separation, and of agreements between persons living together without bring married. Agreements to marry are not included,3 nor are agreements involving the relationship between parents and children4 and surrogacy agreements.5
The law on agreements relating to the marriage relationship bears out  the observation made earlier in this chapter that as the interests of society change, courts are called upon to recognize new policies and discard obsolete ones.11 We have already seen that judicial reluctance to enforce contracts between spouses has never prevented them from making contracts with each other as long as they make clear their intention to do so.7 Changes in attitudes toward marriage and toward women have been reflected in a greater willingness to grant parties the same freedom of contract in connection with the marriage relationship that they enjoy in other areas, at least as long as the agreement is not an unfair one in the circumstances.

A restraint that serves no purpose other than to discourage marriage will not be upheld. For example, a court may enforce a contract that gives a person who undertakes to care for another a right to receive property when the other dies, on condition that the one providing the care does not marry thereby becoming obligated to care for an additional person.12
An agreement between parties already married or about to marry is not necessarily invalid because it changes the incidents of the marriage rela-tionship.16 Spouses may, for example, validly contract for one of them to furnish services beyond those that would otherwise be required.17 And they may validly contract to divide property that they have acquired or will acquire.  If, however, the court regards the incident as essential to the relationship and the change as offensive to public policy, it will refuse to enforce the agreement.19
Agreements limiting support. And many courts have now departed from tradition and upheld agreements limiting the duty of support for separation or divorce, even if they are made before marriage, as long as they are fair.23 
The Supreme Court of Pennsylvania has abandoned the requirement of fairness, noting “a shift away from the former paternalistic approach of protecting women towards a newer approach of equal treatment,” and holding that prenuptial agreements “should be evaluated under the same criteria as are applicable other types ofcontracts.”28
Roughly, half the states have enacted the Uniform Premarital Agreement Let, promulgated in 1983. The Act allows the parties to a premarital Agreement to contract with respect to “the modification or elimination of spousal support” as well as “any other matter, including their personal rights and obligations, not in violation of public policy or a statute imposing a penalty.30 At common law, however, such an agreement may be subject to attack on another ground-that it tends to encourage divorce or separation.

In recent decades, courts have been particularly perplexed by the legal problems raised by persons who, instead of marrying, have simply lived together and made agreements-sometimes known as “living-together agreements”-affecting some aspects of their relationship. Courts traditionally looked with disfavor upon such “cohabitation contracts” because they have regarded them not only as immoral but also as a threat to the institution of marriage.

Lee Marvin, a movie actor, and Michelle Marvin, a former entertainer, had lived together for seven years, during which she had taken his name and he had taken title to all property acquired. She sued, alleging a contract which they had agreed to hold themselves out as husband and wife, and, in return for her rendering services was “a companion, homemaker housekeeper and cook,” she was to “share equally any and all property accumulated as a result of their efforts whether individual or combined.” In Marvin v. Marvin, the Supreme Court of California held that she had stated “a cause of action for breach of an express contract.” The Court noted the “substantial increase in the number of couples living together without marrying” and observed that “many young couples live together without the solemnization of marriage, in order to make sure that they can successfully later undertake marriage.” The court concluded that “a contract between nonmarital partners is unenforceable only to the extent to the extent that it explicitly rests upon the immoral and illicit consideration of meretricious sexual services” and that a contract concerning earnings, property or expenses is not invalid merely because “a man and a woman live together without” marriage, and engage in a sexual relationship” or because “the parties may have contemplated the creation or continuation of a nonmarital relationship when they entered into it.”36
Marvin has not found universal favor. Some courts have denied recovery, balking at spelling out the terms of an implied contract. Thus the New York Court of Appeals concluded that for a court “to attempt through hindsight to sort out the intentions of the parties and affix a jural significance to conduct carried out within an essentially private and generally noncontractual relationship runs too great a risk of error.
We turn to policies derived by courts from legislation.
C.  Policies Derived from Legislation

If a statute expressly prohibits making the agreement or engaging in the agreed conduct, courts have often assumed that the agreement is unenforceable.

In deciding such cases, courts have sometimes attempted to distinguish cases in which the proscribed conduct is merely malum prohibitum (“wrong because prohibited”)from those in which it is malum in se (“wrong in itself”). Jimmy Bentham wisely deprecated this distinction, “which being  shrewd and sounding so pretty and being in Latin, has no sort of an occasion to have any meaning to it: accordingly it has none.” There is no simple substitute for the balancing process that a court must undertake in these cases.
The Supreme Court of Indiana has listed five factors to be considered by a court engaged in this process: i) the nature of the subject matter of the contract (ii) the strength of the public Policy underlying the statute; (iii) the likelihood that refusal to enforce the bargain or term will further that policy (iv) how serious or deserved would be the forfeiture suffered by the party attempting to enforce the bargain; and (v) the parties’ relative bargaining power and freedom to contract.12
D.  Mitigating Techniques

§5.7 Mitigation in General. In some cases, refusal to allow a party to enforce an agreement on grounds of public policy seems unduly harsh. We have seen that a court may be able to avoid this result by so interpreting the language of the agreement as to avoid any contravention of public policy and make the agreement enforceable.1  And even if the court refuses to enforce the agreement, a party that has done nothing in reliance on the  agreement will lose no more than its expectation. But a party that has relied on the agreement, as by performing or preparing to perform, before re-  veining the return performance will suffer forfeiture through loss of its  reliance interest.2 To the extent that the party's reliance has conferred a benefit on the other party, there may also be unjust enrichment. In such cases, courts have used several techniques to mitigate the harshness of the result.

Thus a party may be allowed to recover on the ground of excusable ignorance of the fact.  

We turn now to the most important techniques for mitigation: treating the agreement as divisible and allowing restitution.

§5.8  Divisibility.  

Unenforceability as to part on each side.  Such an agreement is said to be “divisible” or “severable.”

Two requirements for divisibility.  First, it must be possible to apportion the parties’ performances into corresponding pairs of part performances.   Second, it must be proper to regard the parts of each pair as agreed equivalents.  This means that the parts of the pair must be of roughly equivalent value to the injured party in terms of that party’s expectation with respect to the total agreed exchange.  Fairness requires that the recipient of only a fraction of the expected performance should not be asked to pay that fraction of the price unless it appears that the value to the recipient of the performance received is roughly that fraction of the value of full performance.
1

