The Requirement of a Writing

The Statute of Frauds

A. Introduction

Writing is necessary for an enforceable contract is discussed in this chapter, governed by “statutes of frauds.”

In the 17th century informal contracts had become generally enforceable.  These contracts might be oral.  These circumstances tempted plaintiffs to procure false testimony.  In 1677 Parliament enacted “An Act for Prevention of Frauds and Perjuries” commonly know as the Statute of Frauds.

Section 4 of the act list five classes of frauds.  In 1954, after 277 years, Parliament repealed most of the Statute of Frauds.  Only the suretyship provision and the land contract provision were retained.

The rules for international contracts contained in the Vienna Convention and the UNIDROIT Principles reflect the absence of writing requirements for commercial contract in most civil law countries as well as the repeal of the sale of goods provision in England.  “Nothing in these Principles requires a contract to be concluded in or evidenced by a writing.”  This requirement reflect the English legal system.

One English jurist opined that the statue “promotes fraud rather than prevents it.”

This chapter deals with three questions:  (1) What contracts are covered by the statute? (Whe the statute applies to a contract, the contract is said to be “within” the statute.) (2) How may the statute be complied with?  (When the statute is complied with, it is said to be “ satisfied.”) (3)  What are the effects of a failure to comply with the statue?

B. What Contracts Are Within The Statute

6.2 Scope of the Statute.  What contracts are within the typical American statute of frauds?  Most states enacted provisions covering the five classes of contracts within the English Statute of 1677.

(a) a contact of an executor or administrator to answer for a duty of his decedent (the executor-administrator provision);

(b) a contract to answer for the duty of another (the suretyship provision)

(c) a contract made upon consideration of marriage (the marriage provision)

(d) a contract for the sale of an interest in land (the land contract provision)

(e) a contract that is not to be performed within one year from the making thereof (the one-year provision)

In addition, a sixth provision, which is now part of the Uniform Commercial Code, covers contracts for the sale of goods for the price of $500 or more (the sale of goods provision).

Four of the six traditional provisions continue to be of importance in practice: the suretyship provision, the one-year provision, the land contract provision, and the sale of goods provision.  They will be dealt with in that order in this chapter.

6.3 Contacts to Answer for the Duty of Another.  One of the most important and durable provisions of the statute of frauds requires a writing for a contract to answer for another person’s duty or, as the English Statute of 1677 expressed it, a “promise to answer for the debt, default or miscarriage of another.”

The suretyship provision provides an evidentiary function.

Suretyship is often a means by which a creditor obtains security for the payment of a debt.  For example, suppose that one person (A) wishes to obtain a loan from another (C).  In order to get the creditor (C) to extend credit, the debtor (A) may not only promise to pay the price but may have a third person (B) add an additional promise to pay the creditor (C) the price.

6.4 Contacts Not To Be Performed Within a Year.  The one-year provision covers contracts that are not to be performed within one year of their making.  

The one-year provision has been repealed in England, it is law in virtually all of the American states.  Of the statutes, it is the most difficult to rationalize.  The one-year provision is ill-contrived if it is based on the tendency of memory to fail and of evidence to go stale with the passage of time.  The provision is equally ill-contrived if it is an attempt to separate significant  contracts of long duration, for which writings should be required, from less significant contracts of short duration, for which writings are necessary.

6.5 Contracts for the Sale of an Interest in Land.  The land contract provision.  The land contract provision of American statutes of frauds is generally limited to a contract for the sale of an interest in land; the formal requisites for a conveyance of land (e.g., a deed) are determined by other statutes.

The remaining problems relating to the statute as it applies to contracts for the sale of an interest in land will be considered under three headings:  the meaning of a contract for sale; the nature of an interest;  and the scope of the land.

The term contract for sale covers any agreement that contains a promise to create or transfer an interest in land.  

Sale of goods.  Because UCC 2-201 applies only to “a contract for the sale of goods.”   UCC 2-201 applies to both a contract under which ownership of the goods passes immediately to the buyer and also to a contract under which ownership is to pass at some future time.  UCC 2-201 applies to goods defined as all things which are moveable.

C. How The Statue Can Be Satisfied (the title says it all)
The usual way to satisfy the statute is still by signed writing, commonly called a memorandum.  This memorandum must contain the following, with reasonably certainty, to satisfy the statute.  (1) Identify the parties tot he contract and show that a contract has been made by them or offered by the signatory to the other; (2) indicate the nature of the contract  and its subject matter;  (3) state the essential terms of the promises  to be performed under the contract.  

Courts have had more trouble with third requirement—that the memorandum state with reasonable  certainty the essential terms of the unperformed  promises under the contract.

Most courts insist, however, that the memorandum state the consideration if it has not already been given.  Thus if the vendor has not yet been paid, a memorandum signed by the vendor is not sufficient if it does not state the price.

The Uniform Commercial Code significantly relaxes the requirement that the memorandum state all the essential terms by insisting only that, in addition to indicating “that a contract  for sale has been made between the parties,” it state the quantity of goods.  The requirement as to quantity  is imposed obliquely by the provision that “the contract is not enforceable beyond the quantity of goods shown in such writing so that if no quantity is shown the contract is not enforceable at all.  As the commentary explains:  “The price, time and place of payment or delivery, the general quality of the goods, or any particular warranties may all be omitted.”  The price of the goods need not be state since “it can normally be supplied without danger of fraud.”

6.8 Requirement of Signature.  The statute’s requirement that the writing be signed is not applied with rigor.  The modern test is whether the other party reasonable believes that the asserted signer’s intention is to authenticate the writing as the asserted signer’s own.  Under the Uniform Commercial Code, signature “includes any symbol executed or adopted by a party with present intention to authenticate a writing.”  If this test is satisfied, initials or any other symbols will suffice.  In the case of an electronic communication a symbol added to authenticate should therefore be sufficient even if there is no digital signature.  The requisite intention may be inferred from the fact that the symbol appears at the end of the writing, and it may be proved by other evidence if the symbol appears elsewhere.  Though the symbol is usually added  after the writing has been made, a customary to initial changes in the memorandum that are made after signing, it may be shown that the signer intended to adopt a prior signature to authenticate the changes.

Although the English Statute of 1677 required that the writing be signed, it did not insist that the signature appear at the end of the writing.  The same is true of most American versions, and under these statutes it has been held that the signature may appear anywhere in the writing.  Occasionally, however, a statute requires that the writing be ‘subscribed,” and courts have differed as to whether this should be read merely as a synonym for signed or as requiring that the writing be signed at the end.

The symbol may be put in the writing by any means.  It may be written in ink or pencil; it may be typed, stamped, printed or put on by photographic process.  Even a printed letterhead may serve as a signature as long as the other party reasonably believes that is used with the intention of authenticating the writing.

The memorandum need not be signed by both parties; it is enough that it be signed by the party against whom enforcement is sought or, as the English Statute of 1677 put it, “the party to be charged.”  Courts have shown little concern with the lack of mutuality that results when only one party has signed.

D. Effects of Failure To Comply

What does unenforceable mean in this context?  If the statute precludes enforcement against a party, the contract cannot be the basis of an action brought against that party.  A contract that is unenforceable because of the statute of frauds….

We now turn to the right of a party to restitution of benefits conferred under a contract that the party is precluded from enforcing because of the statute.

6.11 Restitution.  Even though the statute of frauds may prevent an injured party from enforcing the contract when the other party unjustifiably refuses to perform, courts generally allow the injured party restitution of any benefit that the injured party has conferred on the other by part performance or otherwise.  The injured party’s right is similar to that of a party  who seeks restitution as a remedy for breach of an enforceable contract, with the difference that here restitution should not be denied on the ground that the injured  party has fully performed and all that remains for the party in breach to do is pay money.  Though a court will occasionally grant restitution by ordering  specific restitution or imposing a constructive trust, the usual relief is a money judgment.

If the claimant has paid money under an unenforceable contract, recovery is based on the amount paid.  

6.12 Reliance.   Although a party that is precluded from enforcing a contract because of the statute of frauds is generally entitled to restitution this will often not fully compensate that party for out-of-pocket expenses and other loss sustained in reliance on the contract.  To the extent that the reliance has not resulted in a legally recognizable benefit to the other party, restitution will be unavailable.

Traditionally, a party’s reliance estopped the other party from asserting the statute of frauds only if the doctrine of equitable estoppel applied.  Since, as we saw earlier, equitable estoppel was based on a misrepresentation….

The seminal case is Monarco v. Lo Greco, decided by the Supreme Court of California in 1950.  When Christie Lo Greco was 18 years old, his mother, Carmela, and his stepfather, Natale, promised him that if he stayed  down on the farm and participated in the family venture, they would leave the bulk of the property to him.  Christie did as they asked, and the family venture prospered.  But when Natale died 20 years later, he left the property to his grandson in breach of his promise to Christie.  The Supreme Court of California upheld Christie’s claim to the property over the objection that Natale’s promise was unenforceable because of the statute of frauds.  Roger Traynor rejected the contention that “an estoppel to plead the statute to plead the statute of frauds can only arise when there have been…. Representation going to the requirements of the statute itself,” and concluded that an estoppel might also arise when a party relies on “the promise that the contract will be performed…when he changes his position.”  But  he carefully circumscribed the court’s holding by pointing out that the doctrine of promissory estoppel was appropriate  only “where  either an unconscionable injury or unjust enrichment would result from refusal to enforce the contract” and by that observing that Natale and his devisees “would be unjustly enriched if the statute of frauds could be invoked.”

The influence of Monarco was soon felt in other cases.  It was relied on four years later by the Court of Appeals for the Ninth Circuit in Alaska Airlines v. Stephenson.  That case upheld, under Alaska law, the claim of an airline pilot against Alaska Airlines for breach of an oral contract under which they promised to give him a two-year written contract as soon as they obtained a certificate to fly between Seattle and Alaska.  In reliance on the oral contract, the pilot let his right to return to his previous employer expire.  The courted quoted Restatement S90 and concluded that the first Restatement evinced “an intention to carry promissory estoppel (or call it what you will) into the statute of frauds if the additional factor of a promise to reduce the contract to writing is present.
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