Emmanuel Evidence Outline – Chapter 1 Basic Concepts

 Chapter 2 Circumstantial Proof: Special Problems


I. Kinds of Evidence

A. Direct versus circumstantial

1. Direct evidence – if believed, automatically resolves the issue

2. Circumstantial  - requires additional reasoning to resolve issue
B. Testimonial versus real and demonstrative

1. Testimonial – witness makes assertions in court-lay, expert

2. Real and demonstrative – real is something involved in the underlying event (gun).  Demonstrative is a tangible item that illustrates some material proposition (chart).

II. Conditions for  Admitting Evidence
A. Relevant (only relevant evidence may be admitted)

1. Definition: make more probable

a) Brick is not a wall

2. Exclusion: probative value is substantially outweighed by unfair prejudice.

B. Offering Testimonial evidence

1. Lay witness

a) take oath

b) personal knowledge

c) state facts rather than opinions
d) must be competent (atheist, felons, interested parties are not competent).   Nearly everyone with first hand knowledge is competent.

2. Expert witness’s

a) Expert may give his opinion if it assists the trier of fact

b) Expert’s opinion need not be based on his personal knowledge.  If may be based on information or reports supplied by others.  At commmon law, this is usually done by the hypothetical question.

c) Qualification: Expert may be qualified by reason of skill, expertise, training, experience, and may not have any for mal academic experience.

C. Offering Real and Demonstrative Evidence (see later section of this summary)

D. Making and responding to objections 

1. Making objections

a) Not automatic (if evidence is objectionable it is not automatic

b) Timely

c) Specific

d) “taking of exceptions”

2. Responding to objections: “offer of proof”

I. Ignore this  Chapter 2

II. Character Evidence

A.  General Rule: Character evidence is in general not admissible to prove that he “acted in conformity therewith on a particular occasion.”

B. Character in issue

1. A person’ character is admissible if it is an essential element.

2. When character is directly at issue, all three types of character evidence are admissible (specific acts, W’s opinion, or the subject’s opinion)

C. In civil cases, circumstantial evidence of character is generally inadmissible

D. Other Crimes and Bad Acts by Defendant

1. In general, prosecutor may not introduce evidence of other crimes in order to prove defendant is guilty 

2. However, some elements are open to be proved.

a) Signature or modus operandi

b) Intent

c) Motive

d) Identity

E. Evidence of defendant’s good behavior

1. In general, evidence of good, general character is allowed.  Evidence of a narrow favorable trait relevant to the crime is allowed.

2. Method of proof by Federal law is using reputation evidence and character witness’s opinion.

3. Rebuttal by prosecution.  Prosecution can provide their own witness and can cross-examine.

F. Character of victim
1. Victim’s violent character is admissible

2. Federal Rules allow the above and any evidence of any pertinent trait of character
3. Prosecution can rebut

4. Rape – Federal and state law restrict evidence of the victim’s past sexual conduct.

III. Methods of Proving Character: Reputation, Opinion and Proof of Specific Acts.

A. Federal Rules let proof of character be by either reputation or opinion testimony.

1. D’s good character evidence

IV. Past Sexual Assault or Child Molestation by Defendant

A. Federal rules say evidence defendant has committed a past sexual assault is admissible

1. Child molestations in civil suits.  Evidence of previously molesting a child is admissible

V. Habit and Custom

A. Generally allowed; habit is admissible to show that he followed this habit on a particular occasion
1. Three factors make up a habit

a) Specificity

b) Regularity

c) Unreflective behavior

B. Ignored

C. Business Practices – All courts allow evidence of the routine practice of an organization to show that practice was followed on a particular occasion.

VI. Similar Happenings

A. It is generally allowed to introduce evidence that similar happenings have occurred in the past.

1. Evidence of past similar injuries or accidents is admissible but plaintiff will have to show similarity of conditions.

VII. Subsequent Remedial Measures

A. In general, evidence is not admissible that a party has merely taken subsequent remedial measures.

VIII. Liability Insurance

A. It is a general rule that a person did or did not carry liability insurance is never admissible.

IX. Settlements and Plea Bargins

A. Settlements:  The fact that a party has offered to settle a claim may not be admitted on the issue of the claims validity.

1. Collateral admissions of fact

B. Guilty pleas:

1. Defendant’s offer to plead; The fact that the defendant has offered to plead guilty (an that offer has been rejected by prosecutor) may not be shown to prove that D is guilty.  FRE excludes not only this guilty plea but any other statement made in the course of plea discussions.

C. Offer to pay medical expenses: The fact that a party has paid the medical expenses of an injured person is not admissible to show a party’s liability.

