Emmanuel Notes Chp. 10  Judicial Notice


I. Judicial Notice Generally
A. Function: Under the doctrine of judicial notice, the judge can accept a fact as true even though no evidence to prove it has been offered. In a civil jury case, if the judge takes judicial notice of a fact he will instruct the jury that it must find that fact.
B. Three types:  The doctrine of judicial notice has evolved to recognize three distinct types of judicial notice: (1) “adjudicative” facts; (2) “legislative’ facts; and (3) law
1. Adjudicative facts;  Adjudicative facts are those facts which relate to the particular event under litigation.
2. Legislative facts:  Legislative facts are more general facts that do no concern the immediate parties.  (Example:  A judge considering whether to impose an implied warranty of habitability for urban apartment buildings would take notice of legislative facts concerning the low bargaining power of urban tenants.)
3. Law: Judicial notice of “law” relieves a party from having to formally plead and prove what the law is, in certain situations.
4. Federal Rules:  The only Federal Rule dealing with judicial notice, FRE 201, deals only with notice of adjudicative facts, not legislative facts or law.
II. Adjudicate Facts
A. General rule:  At common law, there are two different types of adjudicative facts which may be judicially noticed: (1) those that are “generally known”; and 92) those that are “capable of immediate and accurate verification.”  A fact  will not be found to fall into either of these categories unless the court is convinced that it is virtually indisputable.
1. “General knowledge”; An instance of “general knowledge” in the community might be that a particular portion of Mission Street in San Francisco is a business district, or that traffic going towards Long Island beaches on Friday afternoon during the summertime is frequently very heavy.
a) Judge’s own knowledge:  The fact that the judge himself knows a fact to be so does not entitle him to take judicial notice of it if it is not truly common knowledge.
2. Immediate verification:  Some of the kinds of facts that are capable of “immediate verification by consulting sources of indisputable accuracy” include: (1) facts of history and geography; (2) scientific principles, and the validity of certain types of scientific tests (e.g., the general reliability of radar for speed detection); and (3) a court’s own record of things that have happened in the same or other suits in that court.
3. Federal Rule: FRE 201 treats as being an adjudicative fact any fact that is “beyond reasonable dispute” because it is either; (1) “generally know within the community; or (2) “capable of accurate and ready determination” by the use of “sources whose accuracy cannot reasonably be questioned.”  (This basically matches the common-law approach.)
B. Jury’s right to disregard:
1. Civil case:  In civil cases, courts usually treat judicial notice as being conclusive on the issue.  Therefore, the judge instructs the jury that it must treat the fact as being so.
2. Criminal:  But in criminal cases, courts usually hold that the notice fact is not conclusive on the jury—if it were, D’s constitutional right to a jury trial might be impaired.
a) On appeal:  This means that if the prosecution has failed at trial to ask for judicial notice of a fact, the appeals court may not take notice of that fact.
C. When taken:  Most courts hold that judicial notice of an appropriate adjudicative fact may be taken at any time during the proceeding.  Thus notice may be taken before trial, or even on appeal (except in criminal cases).
III. Legislative Facts
A. General rule:  A court may generally take notice of a “legislative fact” (i.e., a fact that does not pertain to the particular parties, but is more general) even though the fact is not “indisputable.”
1. Standard”  Most jurisdictions allow the judge to take notice of a legislative fact so long as the judge believes it to be true, even though it is not indisputable.
2. Examples;  (1) A fetus does not generally become viable until 28 weeks after conception (relevant to the constitutionality of state abortion rules); (2) Urban tenants have very little bargaining power (relevant to whether there should be an implied warranty of habitability of city apartments).
3. Federal Rules silent:  The Federal Rules, and most state evidence statutes, are silent about whether and when judicial notice of legislative facts may be taken.  This is simply an implicit part of the process of deciding cases.
IV. Notice of Law
A. Generally:  Judges may take judicial notice of some types of law.  When they do so, the consequence is that a party need not plead the provisions of the law, and need not make a formal evidentiary showing  
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