I.   First-Hand Knowledge and Lay Opinions
A.  First-hand Knowledge required:  An ordinary (non-expert) witness must limit his testimony to facts of which he has first-hand knowledge.

1.  Distinguished from hearsay: You must distinguish the “first-hand knowledge” requirement from the hearsay rule.  If W’s statement on its face makes it clear that W is merely repeating what someone else said, the objection is to hearsay; if W purports to be stating matters which he personally observed, but he is actually repeating statements by others, the objection is to lack of first-hand knowledge.

2.  Experts: The rule requiring first-hand knowledge does not apply to experts.

B.  Lay opinions:
1.  Traditional view: The traditional view is that a non-expert witness must state only facts, not “opinions.” 

a.  Exception for short-hand renditions:  Even under the traditional view, W may give an “opinion” that I really a “short hand rendition.” That is, if W has perceived a number of small facts that cannot each be easily stated, he may summarize the collective facts with a “shorthand” formulation (Example: W may testify that D was “mentally disturbed,” even though this has a conclusory aspect.)

2.  Modern/federal approach: But the modern/federal view is that lay opinions will be allowed if they have value to the fact-finder.  FRE 701 allow opinions or inferences that are “(a) rationally based on the perception of the witness and (b) helpful to a clear understanding of his testimony or the determination of a fact in issue.
C.  Opinion on “ultimate issue”:  A few courts bar opinions on “ultimate issues.”  But most today allow even opinions on ultimate issues.  Thus FRE 704(a) allows opinion on ultimate issues except.

1.  Exceptions:  But even the liberal federal approach excludes a few types of opinions on ultimate issues.  For instance, a witness will not be permitted to express his opinion on a question of law (except foreign law), or an opinion on how the case should be decided.

II.  Expert Witnesses

A. Requirements for allowing: Expert testimony must need two requirements to be admissible: 

1.  Qualifications:  First, the expert must be “qualified.” That is, he must have knowledge or skill in a particular area that distinguishes him form an ordinary person.

a.  Source of expertise:  This expertise may come from either education or experience.
b.  Need for sub-specialist: Generally, a specialist in a particular field will be treated as an expert even thought he is not specialist in the particular sub-field or branch  of that filed.  (Example: If a medical condition involves kidney failure, a general practitioner would probably be found a qualified expert, even thought he is not a sub-specialist in nephrology.)

2.  Suitable subject matter:  Second, the expert’s testimony must concern a topic that is so specialized that without the testimony, the jury would be less able to reach an accurate conclusion.

A.  Traditional rule:  Traditionally, the subject matter of the expert testimony had to be so specialized that it was “beyond the ken” of laymen.

b.  Modern and Federal rule:  But the Federal Rules illustrate the modern trend: the expert’s testimony must merely be “helpful” to the jury’s understanding of the case.

B.  Basis for expert’s opinion: The expert’s opinion may be based upon any of several sources of information, including: (1) the expert’s first-hand knowledge:  (2) the expert’s observation of prior witnesses and other evidence at the trial itself; and (3) a hypothetical question  asked by counsel to the expert.

1. Inadmissible evidence:  Today, the expert’s opinion may be based on evidence that would otherwise be inadmissible.   Under FRE 703, even inadmissible evidence may form the basis for the expert’s opinion if that evidence is “of a type reasonably relied upon by experts.
2.  Disclosure of basis to jury:  Some courts require the expert to state the facts or assumptions that he has based his opinion on, as part of his direct testimony.

C.  The hypothetical question; basis for: If the expert’s underlying facts and assumptions come from a hypothetical question, courts today are liberal about the source of these underlying facts and assumptions.  Thus: (1) the underlying assumptions need not be supported by evidence in the record at the time of the question, or even by admissible evidence at all; (2) the assumptions may be based upon opinions by others, if an expert in that situation would rely on such an opinion.  But there must be some basis for the assumptions in the hypothetical….

D.  Some procedural aspects:

1.  Cross-examination by use of learned treatise:  All courts allow an expert to be cross-examined by use of a learned treatise that contains a differing view.  (Example: “Isn’t it true, Doctor, that according to Smith’s Handbook of Pathology, lung cancer is sometimes caused by asbestos exposure or other factors, not always smoking as you have asserted?”).

2.  Court-appointed expert:  The Federal Rules allow the appointment of an expert by the court, in which case each party may cross-examine the expert.

III.  Scientific Evidence ----The Daubert Standard
A.  The Daubert (“scientifically valid”) standard:  In federal courts, when the results of a scientific test or principle are sought to be introduced, the proponent must show that the test or principle is “scientifically valid” or “scientifically reliable.” [Daubert v. Merrell Dow]
1.  Factors:  The federal court will consider the following factors, among others, in deciding whether the test or principle is “scientifically valid.”  (A “yes” answer make the test/principle more likely to be scientifically valid).


whether it can be reliably tested;


whether it’s bee subjected to peer review and or publication;


whether it’s got a reasonable low error rate;


whether there are professional standards controlling its operations;


whether it’s “generally accepted” in the field.  (This used to be an absolute requirement for science in the federal courts, but Daubert make it merely one factor.)


whether it was developed for purposes other than merely to produce evidence for the present litigation.

2.  State response:  [Skipped this]

IV.  Particular Types of Scientific Evidence and Expertise

A. Probabilities:  courts increasingly accept probability evidence where it supplies a scientifically reliable way of estimating the probability that a disputed event occurred. (Example: In a paternity case, most courts will now accept the results of analysis of genetic markers, whereby an expert testifies that not only are D’s genetic markers consistent with those of the child, but only, say,. One adult American male out of 3,000 would have markers consistent with those of the child.  Similarly, some courts would allow evidence in a rape case that only one in 10,000 males would have semen containing genetic markers consistent with the markers found in the semen in the victim, and that D’s semen has such markers.

B.  Speed detection:  The results of radar and VASCAR are commonly admissible to prove the speed at which D’s vehicle was traveling.  But most courts require the prosecution to prove that the particular speed detection equipment in question was properly calibrated and properly used.

C.  Voice prints:  Courts are almost evenly split as to the admissibility of “voice print” analysis, whereby the voice of an unidentified suspect on a taped telephone call is compared with a sample given by D after his arrest.

D.  Neutron activation analysis: Neutron activation analysis (NAA) is generally admitted as a method of identifying a small sample of material (e.g. whether a hair found near a crime scene belongs to D).

E.  Psychiatry and psychology:

1.  Mental condition of criminal defendant:  Courts generally allow a psychiatrist or psychologist to testify as an expert on the mental condition of a criminal defendant.  However, courts try hard to keep the expert from crossing over into areas that are properly the province of law rather than medicine (e.g., whether the defendant knew right from wrong).  Thus, FRE 704(b) provides that “no expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charge or of a defense thereto.” (Example: In a federal case in which D claims insanity, the defense psychiatrist would be permitted to say that D is a schizophrenic, but will probably not be permitted to say that this condition prevented D from appreciating the wrongfulness of his conduct, now the substantive federal insanity standard.)

2.  Reliability of evidence:  Courts hesitate to allow expert psychiatric or psychological testimony concerning the reliability of other witnesses’ testimony.  Thus evidence that a particular eyewitness identification is likely to be unreliable for psychological reasons, or that a particular alleged victim is probably telling the truth because she shows the sings of Rape Trauma Syndrome, will be rejected by many courts.

