Emmanuel Notes Chapter 9 

Burdens of Proof, Presumptions, and other Procedural Issues


I. Burdens of Proof 
A. Two burdens:  There are two distinct burdens of proof, the burden of production and the burden of persuasion.
1. Burden of production:  If P bears the burden of production with respect to issue A, P has the obligation to come forward with some evidence that A exists.  This burden is sometimes also called the burden of “going forward.”
a) Consequence of failure to carry.  If a party does not satisfy this burden of production, the court will decide the issue against him as a matter of law, and will not permit the jury to decide it.
2. Burden of persuasion: If P has the burden of persuasion on issue A, this means that if at the close of the evidence the jury cannot decide whether A has been established with the relevant level of certainty (usually “preponderance of the evidence” in a civil case), the jury must find against P on issue A.  This burden is also often called the “risk, of non-persuasion”---if neither P nor D have persuaded the jury about whether A exists, to say that P bears the burden of persuasion or the risk of non-persuasion means that he is the one who will lose when the jury decides this issue.
3. One shifts, other does not:  The burden of production as to issue A can, and often does, shift throughout the trial.  (Example:  Suppose P has the burden of showing that D received notice of a fact.  If P comes up with evidence that D received notice—e.g., P’s own testimony that he told the fact to D---the burden will shift to D to come up with evidence that he did not receive notice.)  The burden of persuasion, by contrast, always remains on the party on whom it first rests.
B. Allocating the burdens in civil cases:
1. Factors:  In most issues in civil cases, both the burden of production and the burden of persuasion are on the plaintiff.  (Example:  In a negligence case, the plaintiff bears the burdens of production and persuasion with respect to showing D’s negligence, P’s harm, and the causal link between the two, But D bears both burdens with respect  to contributory negligence, in most jurisdictions.
2. “Prima facie” case;  The collection of issues on which a civil plaintiff has the burden of production is sometimes called his “prima facie case.”   (Example:  P has established a prima facie case for negligence if he has produced enough evidence of D’s negligence, P’s own harm, and a casual link  between the two, to permit the case to go to the jury).
C. Allocation in criminal cases:  In criminal cases, the Due Process Clause of the U.S. Constitution places limits on the extent to which the burdens of proof may be place on the defendant:
1. Element distinguished from affirmative defense:  The state is more limited in allocating the burdens as to an “element” of the offense that it is on allocating the burdens as to an “affirmative defense.”  An element of the crime is an aspect that is part of the basic definition of the crime; an affirmative defense is an aspect that is not part of the basic definition, but which the defendant is allowed to show as a mitigating or exculpating factor. (Examples: “Intent to kill”  is an element of the crime of murder, but “self-defense” is generally an affirmative defense.)
2. General rules of allocation:
a) Elements:  The state is constitutionally required to bear both the burdens of production and persuasion with respect to all elements of the crime.
b) Affirmative defense:  The defendant may constitutionally be required to bear both burdens with respect to affirmative defenses.
c) Overlap:  If the state defines an affirmative defense in a way that causes that defense to overlap almost completely with some elements of the crime, the state must bear both burdens.
D. Satisfying the burden of production:
1. Civil case:  In civil cases, on most issues, the party bearing the production burden must come forward with enough evidence so that a reasonable jury could conclude, by a preponderance of the evidence, that the fact exists.
a) Judge decides:  It is the judge, not the jury, who decides whether the party bearing the production burden has satisfied that burden.
b) Skipped B
2. Criminal case:  In a criminal case, the prosecution, to satisfy its burden of production on all elements of the case, must come forward with enough evidence  on each element that a reasonable jury could find that the element was proved beyond a reasonable doubt.  (In other words, the persuasion burden affects the production burden.)
E. Satisfying the burden of persuasion:
1. Civil cases:  On most civil issues, the burden of persuasion must be satisfied by a showing  that A exists “by a preponderance of the evidence.”  That is, the party bearing the burden must show that the existence of A is “more probable than not.”
2. Criminal cases: In criminal cases, the prosecution’s burden of persuasion on all elements of the crime means that these elements must be proved “beyond a reasonable doubt.”  This is required by the Due Process Clause.  In Re Winship.  (But issues other than elements of the crime may be decided according to a lesser standard.  For instance, a confession usually only has to be shown to be voluntary by a preponderance of the evidence.)
II. Presumptions  skipped this section
III. Judge-Jury Allocation  skipped this section
IV. Appeals and “Harmless Error”  skipped this section
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