FEDERAL JURISDICTION AND PROCEDURE BARBRI REVIEW MANUAL
I. PERSONAL JURISDICTION

OVERVIEW

There are two branches of jurisdiction: subject matter jurisdiction and personal jurisdiction. Subject matter jurisdiction involves the court's power over a particular type of case. Personal jurisdiction involves the ability of a court having subject matter jurisdiction to exercise power over a particular defendant or item of property. This section discusses personal jurisdiction.

1. Limitations on Personal Jurisdiction 
Limitations on a court's personal jurisdiction arise from two sources: state statutes and the United States Constitution. An exercise of personal jurisdiction must not exceed the limitations of either source.

a. Statutory Limitations States have the power to decide over whom their courts may exercise jurisdiction. Therefore, the first place to look to determine whether the court has properly exercised personal jurisdiction is state law. If no statute grants the court the power to hear cases involving the parties before the court, then the court lacks personal jurisdiction. On the other hand, an exercise of jurisdiction will not be proper merely because it comports with a state statute; it must also be within the limitations set by the Constitution (below).
b. Constitutional Limitations 
The Due Process Clause of the Constitution places two restrictions on the exercise of personal jurisdiction. First parties directly affected by the court action must receive fair notice of the action. And second, there must be minimum contacts between the defendant or property and the forum state (i.e. a nexus).
c. Personal Jurisdiction in Federal Courts 
However, each federal court must analyze personal jurisdiction as if it were a court of the state in which it is located.

2. Three types of Personal Jurisdiction

a. In Personam Jurisdiction
In personas jurisdiction exists when the forum has power over the person of a particular defendant.  In these cases, the court may render a money judgment against the defendant or may order the defendant to perform acts or refrain from acting. Such a judgment creates a personal obligation on the defendant and is entitled to full faith and credit in all states.
b. In Rem Jurisdiction 
In rem jurisdiction exists when the court has power to adjudicate the rights of all persons in the world with respect to a particular item of property.

c. Quasi In Rem Jurisdiction 
One type of quasi in ram jurisdiction exists when the court has power to determine whether particular individuals own specific property within the court's control. Unlike in rem jurisdictions, however, it does not permit the court to determine the rights of all persons in the world with respect to the property. A second type of quasi in rem jurisdiction permits the court to adjudicate disputes other than ownership based on the presence of the defendant's property in the forum.
1) Defendant Is Not Bound Personally 
The basis of a court's power to exercise quasi in rem jurisdiction is the property within the state. The judgment does not bind the defendant personally and cannot be enforced against any older property belonging to the defendant.

B. STATUTORY LIMITATIONS ON IN PERSONAM JURISDICTION 
Most states have statutes granting their courts in personas jurisdiction in the following four situations:
(i) Where the defendant is present in the forum state and is personally served with process; 
(ii) Where the defendant is domiciled in the forum state; 

(iii) Where the defendant consents to jurisdiction; and 
(iv) Where the defendant has committed acts bringing him within the forum state's long arm statutes.

5. Long Arm Statutes 
Most states also grant their courts in personam jurisdiction over nonresidents who perform or cause to be performed certain acts within the state. In personam jurisdiction is granted regardless of whether the defendant is served within or outside the forum.
C. CONSTITUTIONAL LIMITATIONS ON IN PERSONAM JURISDICTION 
Once it is determined that a state has a statute that allows the court to exercise in personas jurisdiction over the parties before it, the constitutionality of the exercise must next be tested. As noted above, there are two components of the constitutional aspect: nexus (i.e., sufficient minimum contacts with the forum) and notice.

1. Nexus
b) Modern Due Process Standard: Fairness

…maintenance of the suit against the defendant does not offend “traditional notions of fair play and substantial justice.”  This standard requires two hurdles to be cleared: minimum contacts and reasonableness.
1) Minimum Contacts 
Whether maximum contacts exist making the exercise of jurisdiction fair involves a balancing test. The court will look at (i) the quantity and nature of the defendant's contacts with the forum; (ii) the connection with the cause of action; and (iii) the interest of the forum in protecting its citizens. [See Shaffer v. Heitner, 433 U.S. 186 (1977)] A strong state interest in protecting its citizens or a strong connection between the defendant's contacts with the state and the cause of action lowers the quantity of contacts necessary to justify jurisdiction. On the other hand, pervasive contacts will justify in personas jurisdiction, even where there is little state interest in the matter or the cause is unrelated to the defendant's contacts wife the state. 
a) Systematic and Continuous Activity in the State 
If the defendant engages in systematic and continuous activity in the forum state, the court will find this activity a sufficient basis for exercising in personam jurisdiction for any cause of action against the defendant, whether the cause of action arose from the in-state activity or from activity outside the state; i.e., the court will have “general jurisdiction." However, casual, occasional, or indirect activities in the state are not sufficient bases for this general in personas jurisdiction. 
Examples: 1) Statutes that grant in personage jurisdiction on the defendant’s mere domicile, residence, or doing of business in the state would generally be valid since these constitute systematic and continuous activity in the forum

b) Cause Arising from Activity in the State 
If the defendant's in-state activity is less than systematic or continuous (e.g., isolated acted in personate jurisdiction over the defendant will be proper for causes of action arising from that in-state activity; i.e., the court will have “specific jurisdiction.”  

Examples: 1) Decedent, a California resident, purchased by mail a life insurance policy Com a Texas company. Decedent regularly mailed his premiums from California, and that was the insurance company's only California contact. In a suit arising from policy (i.e., Com the contact), California's in personas jurisdiction over the Texas company was upheld. The court here noted the forum's strong interest in protecting its citizens Com Insurance companies.

c) Purposeful Availment 
Even if the defendants' activities are performed outside the state, the defendant will still be subject to in personage jurisdiction for consequences in the state where he knows or reasonably anticipates that his activities could give rise to the cause of action in the forums i.e., that he could be “haled into court” in the forum. 
Example: A national magazine is probably subject to in personas jurisdiction for libel actions in every state where the magazine is sold. Its publishers may reasonably anticipate causing injury in every state where the magazine is sold, and so should reasonably anticipate being haled into court in each state.

2) Reasonableness 
It is not enough that minimum contacts exist. The exercise of jurisdiction must also be reasonable, taking into account the litigants' interests and the state's interest. 
Examples.. 1) In Burger King Corp. v. Rudzewicz, supra, the Court found it reasonable for a franchisor's home state to exercise jurisdiction over a nonresident franchisee who sent his reports and Franchise fee payments to the franchisor. The Court emphasized that when a question of personal jurisdiction arises out of a business relationship, the underlying realities of the relationship should be examined to determine whether jurisdiction exists. The defendant must then demonstrate that defending the action will subject himself to an unseasonable burden that cannot be relieved by other means.

2. Notice 
In addition to the due process requirement that there be a reasonable relationship between the defendant and the state seeking to exercise jurisdiction over her, there is a due process requirement that a reasonable method be used to notify the defendant of a pending lawsuit so that she may have an opportunity to appear and be heard. Any of the traditional methods of personal service satisfy due process notice requirements. These include personal delivery to the defendant; leaving papers with a responsible person at the defendant's residence or place of business; delivery to an agent appointed to accept service; or delivery by registered mail, return receipt requested.

IN REM JURISDICTION 
As stated above, in rem actions adjudicate rights of all persons with respect to property located in the state. An in rem judgment does not bind the parties personally, but is binding as to the disposition of the propertv of the State.

2. Constitutional Limitations

a. Nexus 
In in rem actions the basis of jurisdiction is the presence of the property in the state. The state has a great interest in adjudicating the rights of all the world regarding this property. Therefore, the presence of the property in the state is constitutionally sufficient for the exercise of jurisdiction over the property.

E. QUASI IN REM JURISDICTION

Quasi in rem jurisdiction permits a court without in personas jurisdiction to determine certain disputes between a plaintiff and defendant regarding property when the property is located in the forum state.

1. Statutory Limitations

Most states provide for two types of quasi in rem jurisdiction. The first type (type I) involves disputes between parties over their rights in property within the state. The second type (type II) involves disputes unrelated to the in-state property and has been severely limited by the Supreme court. In quasi in rem cases, the plaintiff is unable to obtain personal jurisdiction over the defendant, but the defendant has property in the state that the plaintiff attaches.

2. Constitutional Limitations

a. Nexus 
Before 1977, a state clearly had power over all persons and property found within its borders. A defendant with no other connections with the state could be sued in the state for any dispute simply because he owned property there. However, in 1977, the Supreme Court held that the minimum contacts standard is applicable to every exercise of jurisdiction.  And the Court found that the mere presence of property within a state is not itself sufficient to permit a court to exercise quasi in rem jurisdiction over property in a quasi in rem action.   …quasi in rem jurisdiction is proper only when minimum contacts exist making exercise of jurisdiction fair and just.
II. DIVERSITY OF CITIZENSHIP JURISDICTION

Section 1332: Diversity of Citizenship; Amount in Controversy

(a) The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between-

(1) citizens of different States; 
(2) citizens of a State and citizens or subjects of a foreign state; 
(3) citizens of different States and in which citizens or subjects of a foreign state are additional parties; and 
(4) a foreign state . . . as plaintiff and citizens of a State or of different States.

For the purposes of this section, section 1335, and section 1441, an alien admitted to the United States for permanent residence shall be deemed to be a citizen of the State in which such alien is domiciled. 
(b) 
(c) For the purposes of this section and section 1441 of this title-

(1) a corporation shall be deemed a citizen of any State by which it has been incorporated and of the State where it has its principal place of business. . . .

(2) the legal representative of the estate of a decedent shall be deemed to be a citizen only of the same State as the decedent, and the legal representative of an infant or incompetent shall be 1 deemed to be a citizen only of the same State as the infant or .

A. DIVERSITY AMONG THE PARTIES

1. Complete Diversity When Action Commenced

a.  Multiple Parties-Complete Diversity

If there are multiple parties on either or both sides of a controversy, there must be complete diversity between the opposing sides. Jurisdiction must be proper for each plaintiff with respect to each defendant. Whenever one defendant and one plaintiff are co-citizens of the same state, there is no diversity jurisdiction. 

Example: A, B, and C bring an action against X1 Y, and Z. A and B are citizens of New York; X and Y are citizens of Florida; and C and Z are citizens of Texas. Since no diversity exists between C and Z the requirement of complete diversity is not satisfied, and the case cannot be brought in federal court under diversity jurisdiction.

1) Interpleader Exception

a) Federal Interpleader Statute--Minimal Diversity The federal interpleader statute [28 U .S.C. §1335] requires only that among the parties there be “two or more adverse claimants, of diverse citizenship.”  Thus, "minimal diversity" is sufficient to confer jurisdiction under the statute. If there is diversity between any two of the claimants, all offer…
2. Questions of Citizenship 
a. State Citizenship of an Individual-Domicile 
The determination of the state of citizenship of a natural person depends on the permanent home to which he intends to return. The concept is the same, except in name, as domicile. A new state citizenship may be established by physical presence in a new place and an intention to remain there, i.e., no present intent to go elsewhere. The citizenship of a child is that of her parents. In most cases, the citizenship of a party will be determined by the court, but it may be left to the jury.

b. Citizenship of a Corporation-Multiple Citizenship 
For diversity purposes a corporation's citizenship is defined by federal statute. Under this statute a corporation is deemed a citizen of “any" state of its incorporations which has been interpreted to mean “every" state of its incorporation, and also of the one state in which it has its principal place of business. Thus, although very few corporations incorporate in more than one state, many corporations have two citizenships (the state of incorporation and the state of the principal place of business).  If an opposing party is a citizen of any of the corporate party's states of citizenship, there is no diversity.
2) “Principal Place of Business” 
A corporation's “principal place of business" is a fact question. Problems arise when a corporation has its executive offices in one state and its physical operations in another; which is considered the “principal place of business"?  The courts have generally held that where a corporation has its executive offices in one state and its physical operation wholly or predominantly in another state, the principal place of business is the state where physical operations are conducted.  Where, however, the corporation performs its operational activities in many states, the courts have applied a "home office" or “nerve center" test and held that the principal place of business is the state where the executive offices are located. The Fifth Circuit applies the "total activities” test.
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B. JURISDICTIONAL AMOUNT: IN EXCESS OF $75,000

Actions brought in a federal court under the diversity statute must meet the jurisdictional amount requirement. The matter in controversy must be in excess of $75,000- exclusive of interest and cash.  The amount is determined from the plaintiff's viewpoint, i.e., what is claimed in the complaint, disregarding potential defenses or counterclaims. Usually, all that is necessary is a good faith allegation that the account of the damages or injuries in controversy exceeds, exclusive of interest and costs, the sum of $75,000. Good faith means that there must be a legally tenable possibility that recovery will exceed the jurisdictional amount. The complaint can be dismissed only if it appears there is no legal possibility of a recovery exceeding the jurisdictional account.  Jurisdiction is not retroactively defeated by the fact that the account actually recovered is less than the jurisdictional amount.

1. What is “ln Controversy”?

a. Collateral Consequences of the Judgment

b. Interest and Costs

2. Aggregation of Separate Claims

a. One Plaintiff Against One Defendant

3. Counterclaims

a. Compulsory Counterclaim 

A compulsory counterclaim (arising out of the same transaction or occurrence) does not need to meet the jurisdictional amount requirement. The count has ancillary (supplemental) jurisdiction over such a counterclaim just as it does over a third-party claim under Rule 14 impleader.

c. Removal from State Courts 

A plaintiff who claims $75,000 or less in a state court action who is met with a counterclaim for more than $75,100 may not remove the suit to federal court, regardless of whether the counterclaim is compulsory or permissive, because removal is permitted only to defendants. The weight of authority also holds that in a situation where the plaintiff has not met the jurisdictional amount, the defendant who must assert a compulsory counterclaim in the state suit may not remove the action, even though the counterclaim is over $75,000 and there is complete diversity. Thus, a plaintiff with a small claim can require a defendant with a large claim to litigate it in state court simply by being the fast to file.  But note: Even though this is the traditional rule, there is a trend allowing removal.

C. ERIE DOCTRINE AND THE LAW APPLIED UNDER DIVERSITY JURISDICTION 

A federal court, in the exercise of its diversity jurisdiction, is required to apply the substantive law of the state in which it is sitting, including that state's conflict of law rules. [Erie Railroad v. Tompkins] However, the federal courts apply federal procedural law in diversity cases. 

1. When Federal Law or State Law Applies 

No clear rule differentiates “substantive” from “procedural" rules. Generally, federal statutes or rules dealing with procedural matters will be applied over contrary state law [Hanna v. Plumer, 380 U.S. 460 (1965)] --method of service of process on an executorial and state law controls on the question of when and whether the statute of limitations is satisfied.

2. Outcome Determinative Test Used in Gray Areas 

When it is unclear whether a state law rule is substantive or procedural, courts often use the outcome determinative test--a state law rule that substantially determines the “outcome” of the litigation must be applied. [Guaranty Trust Co. v. York1 326 U .S. 99 1954]J However, if a federal rule is “arguably procedural” it will be applied. [Hanna v. Plumer, supra]  Also, if a definite countervailing federal policy exists, such as the right to a jury trial, federal law applies.

3. Statutes Involving Both Substance and Procedure Sometimes

Sometimes a state statute or rule may be both substantive and procedural. In one case, the state tort reform law relaxed the standard for granting a new trial, making it easier to grant a new trial than under the basic federal standard. Also, the state appellate court was charged with the responsibility to consider whether a new trial should be ordered. In a diversity case under this state law, the standard for granting a new trial was held to be substantive, so the federal court had to apply the state standard for granting a new trial. The requirement that the appellate court consider whether a new trial should be ordered, however, was held to be procedural, so a federal trial court would determine whether a new trial should be ordered, using the state standard. 

4. Interpreting State Law 

The federal court is bound to apply the substantive state law that would be applied by the highest court of the state. If the state courts have not decided the issue that is before the federal court, or if the decisions on point are old and no longer current with the decisions of other jurisdictions, the federal court may consider the law of other jurisdictions in reaching its decision.  However, the focus of the federal court is to determine what decision the highest court of the state would reach if confronted with the issue.

D. EXCEPTIONS TO DIVERSITY OF CITIZENSHIP JURISDICTION 
For historical reasons' even though diversity may be present, federal courts will not exercise jurisdiction over domestic relations or probate proceedings. 
1. Domestic Relations 
The federal court will not take jurisdiction over actions “involving the issuance of a divorce, alimony or child custody decree." [Akenbrandt v. Richards, 504 U.S. 689 (1992)]
2. Probate Proceedings 

Federal courts will not take jurisdiction over proceedings maintainable in probate courts, but will take jurisdiction over actions by and against fiduciaries maintainable in state courts of general jurisdiction.

III. FEDERAL QUESTION JURISDICTION

Section 1331: Federal Question 

The district courts shall have original jurisdiction of all civil actions arising under the Constitutions laws or treaties of the United States. . . .

It is difficult to formulate a summary of the case holdings as to when an action “arises under" federal law. The best one can do, perhaps, is the following: A case arises under federal law if the plaintiff is alleging a right or interest that is substantially founded on federal law, which consists of federal common law, federal constitutional law, federal statutory law, treaty law, and federal administrative regulations.

A.  FEDERAL QUESTION MUST APPEAR IN THE COMPLAINT 

The federal question must appear as part of the plaintiff's cause of action as set out in a well-pleaded complaint. It is therefore sometimes necessary to determine whether certain allegations are proper in pleading the cause of action, and whether the federal element is essential to the plaintiff's case.

B.  IMPLIED FEDERAL RIGHT OF ACTION 

It is not essential that the federal statute expressly provide for a civil cause of action for an alleged violation. Thus, federal question jurisdiction was held to exist in an action involving an alleged violation of the Fourth and Fifth Amendments [Bell v. Hood, 327 U.S. 678 (1946)] and an alleged violation of the Securities Exchange Acts of 1932 although neither the Constitution nor the act involved created a “remedy” for the wrongs complained of.  However, not all federal provisions creating duties are held to create an implied private right of action.

C. FEDERAL CORPORATIONS

D. PENDENT (SUPPLEMENTAL) JURISDICTION OVER STATE CLAIMS
1. Pendent Claim 
In some cases, the plaintiff will have both federal and state claims against the defendant. Although there may be no diversity, the federal court has discretion to exercise pendent jurisdiction over the claim based on state law if the two claims “derive from a common nucleus of operative fact” and are such that a plaintiff “would ordinarily be expected to try them all in one judicial proceeding.” This continues to be the rule under the jurisdiction statute. 
2. Pendent Party 
A pendent party is one as to whom there is no claim satisfying a basis of federal subject matter jurisdiction. The claim by or against this party is, however, transactionally related to a claim by or against another party that does invoke federal jurisdiction. Under the supplemental jurisdiction status, the claim by or against the pendent party can be entertained in federal court if the jurisdiction-invoking claim against the other party is not based on diversity. 
Example: A asserts a federal question claim against B and a nonfederal claim against C. A and C are co-citizens. If the claim against C is transactionally related to the federal question claim against B, the supplemental jurisdiction statute allows the federal court to hear it.

E. SPECIFIC STATUTORY GRANTS
1. Account in Controversy
There is no amount in controversy requirement in federal question cases, with the narrow exception for cases brought against defendants other than the United States, its agencies, or employees under section 23Qa) of tie Consumer Product Safety Acts.
2. Exclusive Jurisdiction Congress has expressly provided that the jurisdiction of the federal courts shall be exclusive of state courts in:

a. Bankruptcy Proceedings [28 U.S.C. §13341]

b. Patent and Copyright Cases [18 U.S.C. §1338] 
c. Many Cases Where United States Is Involved 
Cases involving fines, penalties, or forfeitures under the laws of the United States; crimes against the United States; tort suits against the United States; or customs review. [Because of the doctrine of sovereign immunity, there is no jurisdiction in the courts to hear lawsuits against the United States unless the United States has consented to be sued.) 
d. Cases with Consuls and Vice-Consuls as Defendants [28 U.S.C. §1351]

e. Antitrust Cases 
Although section 1337 does not expressly make federal jurisdiction exclusive in actions arising under laws regulating interstate commerce, the federal antitrust statutes are interpreted to place the remedy exclusively in the federal courts. [Freeman v. Bee]

f. Admiralty Cases--Caveat 
Section 1333 grants exclusive jurisdiction in cases of admiralty and maritime jurisdiction, but since the same section has a clause “saving to suitors in all cases all other remedies,” the result is that federal jurisdiction is exclusive only in limitation of liability proceedings and in maritime actions in rem. 
g. Foreign State--Caveat 
Section 1441(d) permits a foreign state (or agency thereof) if sued in state court, to remove the action to federal court. 
h. Postal Matters [28 U.S.C. §1339] 
i.  Internal Revenue [28 U.S.C. §1340]

j. Securities Exchange Act [15 U.S.C. §78a]

IV. VENUE

Section 1391: Venue Generally

(a) A civil action wherein jurisdiction is founded only on diversity of citizenship may, except as otherwise provided by law, be brought only in (i) a judicial district [is this Federal judicial district?] where any defendant resides, if all defendants reside in the same State, (ii) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (iii) a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced, if there is no district in which the action may otherwise be brought.
(b) A civil action wherein jurisdiction is not founded solely on diversity of citizenship may, except as otherwise provided by law, be brought only in (i) a judicial district where any defendant resides, if all defendants reside in the same State, (ii) a judicial district in which a substantial part of the events or omissions giving rise to the claim occurred, or a substantial part of property that is the subject of the action is situated, or (iii) a judicial district in which any defendant may be found, if there is no district in which the action may otherwise be brought.
(c) For purposes of venue under this chapter, a defendant that is a corporation shall be deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced. In a State which has more than one judicial district and in which a defendant that is a corporation is subject to personal jurisdiction at the time an action is commenced, such corporation shall be deemed to reside in any district in that State within which its contacts would be sufficient to subject it to personal jurisdiction if that district were a separate State, and, if there is no such district, the corporation shall be deemed to reside in the district within which it has the most significant contacts.
(d) An alien may be sued in any district.
Section 1392: Defendants or Property in Different Districts in Same State 
(a) Any civil action, not of a local nature, against defendants residing in different districts in the same State may be brought in any of such districts.
Section 1404: Change of Venue 
(a) For the convenience of parties and witnesses, in the interest of justice, a district court may transfer any CIV11 action to any other district or division where it might have been brought. 

Section 1406: Cure or Waiver of Defects 
(a) The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.
(b) Nothing in this chapter shall impair the jurisdiction of a district court of any matter involving a party who does not interpose timely and sufficient objection to the venue.
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