Law of Evidence
Chapter 1  Evidence in Context

Two concerns are central to all phases of litigation: first a concern with establishing fact.  

This academic preference obscures a basic reality.  The outcome of most cases is determined by counsel’s success in establishing facts favorable to his or her client.

1.2

For present purposes, we may define evidence as any matter verbal or physical, that can be used to support the existence of a factual proposition.

Lawyers must anticipate the impact the rules of evidence will have upon the admissibility of these materials should a judicial trial be necessary.

1.3

The evidence is presented by adversaries, each one offering evidence favorable to his or her client and each demanding a fair chance to challenge the reliability of the other ‘s proof.

Also the factfinders in a trial are lay persons (the jury), not trained experts.  This suggests a need to exclude evidentiary materials that pose a substantial risk of jury misuse.  Finally, trials are public affairs; the evidence often reveals to the community and media confidential information. 

1.4

A party can exert another influence upon the evidentiary record: by making a timely objection.

The Anglo-American judicial system places primary reliance upon the partisan interest of the opposing parties.

1.5

The trier of fact (factfinder).   In cases where there is no right to a jury, the judge is the factfinder.  In other cases the jury acts as the trier of fact.  After the presentation of all of the evidence in the case, each party has an opportunity to make a closing argument.  Counsel for each litigant attempts to convince the trier to accept certain evidence as reliable and to draw inferences favorable to his or her client.  Thus, the parties can influence the factfinder’s conclusions.

The judge is to give certain instructions that guide the jury in its use of the evidence.  These instructions are of three general kinds:  a cautionary instruction, advising that certain evidence should be weighed with care because of a risk that it is untrustworthy; a limiting instruction, restricting the use of designated evidence to one or more stated purposes; and a peremptory (finding) instruction, directing that certain evidence must be believed.

1.6

Lawyers sometimes generalize that the jury decides questions of fact, and the judge resolves questions of law.  As we shall see, however, it is not as easy to make the division between judge-jury responsibility as this lawyer’s colloquialism suggests.

The first qualification to this general statement of function is that the jury can discharge its factfinding role only in those cases where the state of the evidence reasonable justifies a finding in favor of either party.

But there are numerous occasions when the judge makes factual determinations.  In the pre-trial process, the judge resolves factual questions pertaining to the jurisdiction.  The judge settles factual disputes that may arise in connection with discovery proceedings.  She also determines which issues are not reasonably in dispute in the course of a summary judgment proceeding or at a pre-trial conference.

1.7

The distinguishing features of the system are: party control; bench passivity; issue identification through party exchange in the pleadings, during discovery, and at trial.

The common law has long given judges considerable power over the process of trial.  Within the limits of sound discretion, judges can control the mode and order of presentation at trial, ask questions of the witnesses called by the parties, call witnesses themselves, exclude inflammatory or prejudicial evidence, sum up the evidence, and even comment upon its weight.  Of course, some judges are more vigorous in the xercise of these powers than others.

There is also a movement toward increasing the judge’s authority over the litigation process, to assert at least some managerial control over the entire adversarial process, especially in the pretrial phase.
For example, Rules 26 and 16 of the Federal Rules of Civil Procedure endow the judge with considerable authority over the scope and length of discovery and permit rather extensive management of both pre-trial and trail proceedings.

In complex, multi-party cases, such as securities and anti-trust litigation, judges have out of necessity assumed a more dominant role in the adversarial process of litigation.  The sheer volume of cases may be the impetus for increased judicial control; leaving the pace of litigation entirely to the parties ignores the pressing need to move an overload of cases efficiently through the system.  Disparities between the professional skills of opposing attorneys may influence the outcome of litigation as much as the “merits” of the case.  Disparate financial resources of the opposing parties may also be principal determinant in the outcome of litigation.

…against public institutions—school systems, prisons is referred to as “public law litigation.”  Not only do the complexity and sheer size of these suites encourage increased judical control, but the frequent divergence of interest among parties on the same side….  Class actions.  ….participation by the judge, who must protect the interests of the absent class members.

1.8  

Judicial notice is a substitute for formal proof; that is, it relieves counsel of the obligation to introduce evidence to support a noticed fact.

Federal Rules of Evidence states the definition of an adjudicative fact is it “must be one not subject to reasonable disputes in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.”  The fact that Mission Street is a place of business activity is generally known to those in San Francisco.
The court may also judicially notice “legislative fact”, which by their nature are not usually disputable.  Often, they are the sociological, economic, political, or scientific assumptions that underpin the rules of law.  A more controversial example was the Supreme Court’s reliance on sociological studies in Brown v. Board of Education, similarly in Javins v. First National Realty Corp..

Chapter Two  Relevance: An Introduction

2.1

Relevance is the basic, unifying principle of the evidentiary rules.  The threshold test of admissibility is the test of relevance; if evidence is not relevant, it is not admissible.

What is meant by the “relevant evidence”?  Relevant evidence helps persuade the trier of the existence (or nonexistence) of some fact that is germane to the dispute between the parties.  Thus, evidence that V, the victim of a robbery, consumed four alcoholic drinks one hour before he was robbed tends to show some degree of intoxication at the time of the crime.  But this fact—intoxication during the robbery—may be of no consequence in a trial in which defendant, D, is prosecuted.  Intoxication of the victim would not be a defense to the criminal charge of robbery.

Federal Rule 401 says “Relevant evidence” means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

Two distinct relationships.  First, relevance, the second aspect of relevance is “consequential”.  Thus evidence is relevant only if it (1) tends to prove or disprove a proposition of fact that 92) is of consequence under the substantive law as made applicable by the pleadings.

Evidence is therefore, consequential (or, under the older terminology, “material”)

Although the requirement of consequentialness involves an analysis of the relationship between the substantive law and the factual proposition.  Thus generally speaking, evidence is consequential only if it relates to a properly contested element of a claim of defense.

In order to fully convey the “story of the case” to the trier, it is usually necessary to present considerable background or contextual information.

It should also be noted that the trier often needs to know information about a particular witness in order to evaluate his credibility and thus the accuracy of the testimony.  Perhaps the witness has been convicted previously of perjury.
2.2

We have seen that relevance involves a probative relationship between evidence and a consequential factual proposition.  Suppose that in April a prison guard, V1, is murdered and that in May another guard, V2 is murdered.  The investigation by authorities intensifies and, in late May, D, a prisoner, tries to escape from prison.  In a subsequent trial for the murder of V1, in which D is named the accused, is D’s attempted escape relevant?

Person responding to this question may disagree.  Only the total evidence introduced need to be sufficient to justify a finding of guilt.  A single item of evidence is relevant if it has any tendency to increase the probability of a consequential factual proposition.  …simply the desire to gain freedom.  The question is whether the probability that the accused committed the murder for which he is on trial is to some degree increased by evidence that he attempted to escape.
Relevance is an “affair of experience and logic, and not all of law.”  Common observations teaches that if one fled the scene of a robbery, his guilt thereby is made somewhat more probable.  The touchstone of relevance, at least in the first sense—probative value—is the presence of a logical relationship between the evidence and the ultimate proposition that the evidence is offered to support.

United State v. Robinson.    The accused was prosecuted for a bank robbery committed by four persons.  The full court concluded that the evidence was relevant because it tended to make the accused’s participation in the offense more probable that it would be without the evidence.  For present purposes, it is enough to note that even though the probative force of the evidence was attenuated by the several inferential steps necessary and by the rather modest probabilities associated with each step, the court concluded that the basic test of relevance had been satisfied.

A revealing illustration of the process involved in drawing the inferences essential to the use of circumstantial proof.  Suppose that in the prosecution of D for the premeditated murder of V, the governments offers in evidence a love letter written by D to V’s wife.  The trier is asked to infer from the letter that D loved V’s wife, that his love caused him to desire her exclusive attention.
The first is the number of inferential steps and the second is the degree of probability that exists for each inferential link.  Of course, whether the prosecution  can establish beyond a reasonable doubt that the accused committed the offense charged is an entirely different matter which depends upon the combined probative effect of all of the inculpatory evidence introduced at trial.

Evidence of the love letter alone would not, of course, support belief beyond a reasonable doubt that D killed V.  But suppose the prosecution also offered evidence that (1) D threatened to kill V; (2) D possessed a gun of the type  and caliber used to kill V; (3) D purchased a duplicate key to V’s house; and (4) D’s fingerprints were found near the scene of the murder.

2.3

Careful consideration of the nexus between proffered evidence and the ultimate proposition to which it is directed.  If the issue in an action for property damage is whether the defendant’s blasting operation caused the damage to plaintiff’s property, it would be relevant to show that neighboring structures also were damaged at the time of the explosions in question.

A further example:  suppose A makes an oral lease with B in which the latter grants to A grazing rights for A’s livestock during the summer.  Subsequently, a dispute develops regarding whether B reserved the right to graze a certain number of his cattle on the leased land.  The following evidence might be available.

(a) The parties had a similar lease during the two preceding summers for the same land, and B had reserved grazing rights.

It is apparent that some of these evidentiary offerings are more persuasive than others.  In the circumstances given, the degree of relevance increases roughly in proportion  to the similarity of conditions.  Other factors being equal, it is arguable that prior arrangements between  A and B are more probative than arrangements that B may have made with third parties.  The point is that an important aspect of proving one’s case involves careful selection of the most probative evidence that can be offered to support a desired factual proposition.

It should be apparent, however, that the probative value of the same evidence may be stronger or weaker depending upon the proposition to which it is directed.

Recall the example of the love letter.  By itself, the letter is relatively weak evidence if offered to prove that D murdered V.  It is more persuasive, however, if directed to the issue of motive.  Similarly, its probative force would increase in a case where the issue was whether the wife and D committed adultery.

A leading evidence casebook recites the Biblical story of two women who each claimed the same child.

To summarize, probative value can be increased or decreased by changing the evidence offered to establish a particular proposition.  Similarly, as the last examples show, probative force can be altered by changing the proposition to which the evidence is directed.

2.4

It could follow “that unless excluded by some rule or principle of law, all evidence that is logically probative is admissible.”

2.5 I skipped this section on “Discretionary Exclusion Based on Weighing Probative Value Against Risks of Admission”

2.6 Conditional Relevancy

In a criminal prosecution, proof beyond a reasonable doubt and, in a typical civil trial, proof by a preponderance of the evidence.  These standards man that the total evidence must be sufficiently probative to permit….  As McCormick notes, “a brick is not a brick wall”; the question at the conclusion of the case is whether all items of evidence taken together meet the applicable standard.

In contrast to the preponderance test, which imposes a “more-probable-than-not” standard; the test of (ordinary relevance) is simply whether the evidence offered has any tendency to make a consequential fact more or less probable.

Preponderance is the “more-likely-than-not standard.

There may be situations in which the relevance of evidence cannot be determined until a preliminary questions of fact is answered.

Rule 104(b) of the Federal rules of Evidence provides:  (b) Relevancy conditioned on fact.  When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

I skipped some paragraphs here that might need to be added.
It frequently is impractical to require all the pieces of an evidentiary puzzle to fall into place at the same time, and would be similarly impractical to exclude any evidence that depended for its relevance on other evidence not yet introduced.  Therefore, courts speak of the need to “connect up” evidence initially offered with later proof.  The proponents failure to connect fact dictates that the judge strike evidence of he conditioned fact from the record.  If the jury is erroneously exposed to evidence that might have a large impact on a central issue, an instruction from the judge to disregard the evidence may not suffice; he may have to declare a mistrial.

2.7 Circumstantial and Direct Evidence

Skipped this section. Might need to be added.

2.8 Circumstantial and Direct Evidence

Skipped this section. Might need to be added.

Chapter Three  Procedural Concepts and Consequences

3.1

In a jury trial, the judge instructs or “charges” the jury concerning the elements of a claim or defense and directs them, first, to ascertain the historical (adjudicative) facts from the evidence, and, then by applying the law as described in the charge, to determine whether the claim or defense is established.  For example, the judge may instruct the jury that slander consists of a defamatory statement.

The judge should make it clear to the jury that if the plaintiff is to recover, the plaintiff must convince them of the existence of all of the (elements) of slander.  Affirmative defenses.  For example, if the defendant pleads the affirmative defense of truth, the judge will charge the jury that if the defendant convinces them that the defamatory statement is true, the defendant is not liable.

The burdened party must persuade the trier of the existence of these elements according to a standard or degree of certainty.

Diagrammatic framework  [I excluded an entire section here; might be added later]
3.2 Presumptions: General Nature and Effect

A trial involves many instances in which the trier of fact makes a factual determination by a process of inference.  The factfinder first accepts the existence of a certain fact or set of facts and then infers the existence of a related fact or facts.  Human experience yields countless situations.

For example, if there is evidence that a letter was addressed properly and thereafter posted, it may be inferred that the addressee received the letter.  In each of these situations certain basic facts (proper mailing, name on the vehicle, absence without word) support a find of the inferred facts (receipt, ownership, death).  

Certain patterns, such as those found in the foregoing illustrations, frequently recur.  The courts and legislatures have singled out many sets of basic and inferred facts such as mailing-receipt, labeling-ownership, etc. and given them the status of presumptions.  A strong likelihood.  Presume conclusion.

At this point, a presumption must be distinguished from an inference.  Although the language used with reference to presumptions is often indiscrimination, a genuine presumption is raised by a basic fact or facts that, when accepted as true by the trier, give rise to a mandatory inference, properly called a presume fact.  One the basic facts are believed, the resulting presume fact must be accepted by the trier unless it is rebutted by contravening evidence.  An inference never has such a compulsory effect.  The raising of a presumption generally shifts to the opposing party the burden of producing evidence.

3.3 Some Sample Presumptions
Basic Fact




Presume Fact

Letter regularly addressed and mailed
Received by addressee
Vehicle lawfully stopped is struck from
Driver of second vehicle negligent.

Rear by second vehicle

Violent death from external means

Death was an accident (not a suicide)

Absence for 7 years without explanation
Absentee deceased
Or any communications to family or 

Friends; injuries unavailing

Will cannot be found



Revoked by testator

Employee in accident while driving

Employer was acting within scope of 

Vehicle owned by employer


employment.

Goods delivered to bailee in good

Bailee negligent

Condition, but damaged when returned

Goods damaged during transit

Last carrier caused damage.

Provided by more than one carrier

It is important to recognize, however, that few if any jurisdictions invariably adhere to the Thayer or Morgan view of the effect of presumptions.
In the discussion that follows, the reader should carefully distinguish between two types of presumptions.  A “mandatory assumption” is one which, once the basic facts are shown, requires the factfinder to find the presumed fact unless the defendant introduces at least some contrary evidence.

In Mullaney v. Wilbur, the Court held unconstitutional Maine’s mandatory presumption that shifted to the accused the burden of proving provocation.  In Re Wiship-of proving beyond a reasonable doubt every element of the crime charged.
As interpreted in later cases, Mullaney meant at least that a presumption may not, shift to the accused the burden of proof with regard to an element of the crime.

Mullaney is one of a series of cases which make it clear the Court has imposed severe limits upon the use of presumptions against an accused.  A review of some of the leading cases follows.  ….much more demanding “burden of proof” analysis,….under the “probative nexus” analysis.

In the 1970 case of Turner v. United States, the accused, at the time of his arrest, possessed both heroin and cocaine.

Permissive presumption (inference)

Mandatory presumption

[there are several pages from here to the end of the chapter, which had no underlining]

Chapter Four  Competency of Witnesses and the Process of Trial

4.1 Introduction: Scope

4.2 Competency: In General

Competent denotes that a person is qualified to testify

Federal rule of Evidence 601 provides this general rule:  Every person is competent to be a witness except as otherwise provided in these rules.

With regard to witnesses generally, however, the modern approach is to disqualify a witness only when he is shown to be incapable of perceiving, remembering, or describing the event in question.  Thus, evidence that the witness has been convicted of a felony or has a financial interest in the outcome of the suite may be admitted to discredit or impeach his testimony.

The trial judge decides whether a proffered witness is competent.  In making this decision, the judge may find it necessary to hear evidence bearing upon competency and formally enter it into the record.  If such a hearing is required, the judge must decide whether a risk of prejudice, embarrassment, or some other consideration dictates that this evidence be received out of the jury’s presence.

4.3 skipped

4.4  The component of Trial: Opening Statement

At the commencement of trial, the plaintiff’s counsel or, in a criminal case, the prosecutor, customarily makes an opening statement.  Counsel tries to outline the case in an appealing persuasive way, an opening statement.

In most cases, the plaintiff’s or prosecutor’s opening statement is followed immediately by the defendant’s opening statement.  However,…..

4.4  The Components of Trial: Opening Statement

At the commencement of trial, the plaintiff’s counsel or, in a criminal case, the prosecutor, customarily makes an opening statement, trying to outline the case.  An opening statement is not, strictly speaking, an argument.  In most cases, the plaintiff’s or prosecutor’s opening statement is followed immediately by the defendant’s opening statement, However, in some jurisdictions….
4.5 The Components of Trial: Format and Order of Proof

The party initiating a legal action presents its evidence first.  That party has the burden of persuasion.  This burdened party also has, initially at least, another burden: that of producing evidence.

How closely does counsel control and direct the testimony of the witness?  At one end of the scale is minimal guidance; at the other extreme is the possibility of asking a number of narrow, highly directive questions that call upon the witness to respond in a sentence or two.  If the witness is articulate and can be expected to make an orderly, favorable presentation, counsel might decide to exercise only minimal direction.  Many judges, and even more opposing attorneys, prefer the question-and-answer techniques.  Frequently it is more efficient.

After the direct examiner(the person in favor of the witness) completes the first phase of questioning, the opposing counsel may conduct her cross examination.  Of course, a lawyer is always entitled to waive cross-examination.  Of course, a lawyer is always entitled to waive cross-examination and, for reasons of trial strategy, it is usually sound practice to do so unless the direct testimony of the witness has been harmful.  Further interrogation always presents the risk that the witness’s answer may damage the cross-examiner’s case.  

In practice however, the cross-examiner usually tries to control closely the witness by asking precise, narrowly-drawn questions which call for specific answers, often a “yes” or “no.”  …hostility normally existing between a witness and his cross examiner.

Following cross-examination, the counsel who called the witness may conduct redirect examination.  Although the scope of redirect examination is subject to the discretionary control of the courts, the judge must permit the examiner to ask questions regarding aspects of the witness’s testimony that were first revealed during cross examination.  Finally, there may be a fourth phase of interrogation: recross-examination.  Accordingly, the court may exercise its discretion.

Just as interrogation of a witness may have four distinct phases (direct, cross, redirect, and recross), so too the trial of a case may consist of a four-part sequence.  After the plaintiff’s (or prosecutor’s) case in chief, the defense presents its case.  The next phase of trial is the plaintiff’s case in rebuttal after which comes the final phase: the defendant’s case rejoinder.
4.6 Examining the Witness: Leading, Misleading, and Argumentative Questions

Much of the law of evidence, as we shall see, rests upon assumptions about human conduct.

The familiar rule that generally forbids the use of leading questions during direct examination rests upon two assumptions.  The first, a factual assumption, is that a cooperative relationship exists between the direct examiner and his witness.  The second assumption, a psychological one, is that if the direct examiner phrases his questions in language that impliedly suggest the desired answer, the witness will conform to the suggestion and tailor his answer accordingly.
As a general rule, the direct examiner is prohibited from asking leading questions—that is, he is usually forbidden to ask questions that suggest the desired answer.  Whether a question is leading requires a contextual judgment, which takes account of such factors as phrasing and voice intonation.  In a suit for breach of contract for the sale of goods the following would constitute a leading question.  “During this conversation, didn’t the defendant declare that he would not deliver the merchandise?”  On the other hand, counsel could rephrase his question:  “Will you state what, if anything, the defendant said, during this conversation, relating to the delivery of the merchandise?”
Three points, however, should be noted.  The damage caused by the leading questions may not justify the interruption or jury impatience occasioned by an objection.  Second, the trail judge is rarely reversed solely on the ground that he ruled erroneously on objections to leading questions.  Third, there are situations outside the reach of the general prohibition and in these, leading questions are deemed proper.  Leading questions are permitted for example in eliciting preliminary information tat is not in contention.  Leading questions are also permitted, at least for a brief period, if the witness is forgetful.  One of the practical controls is the opponent’s right to object.  Leading questions are also usually permitted in the interrogation of a very young witness.  Finally, as developed below in greater detail, leading questions may be used to interrogate a hostile witness.
Here the assumption is that the cross-examiner and the witness are antagonistic, and that there has been no preparatory conference between them.  In short, leading questions are proper during cross-examination.  

Federal Rule of Evidence 611.  (a) Control by court.  The court shall exercise reasonable control over the mode and order of interrogating witnesses…(c) Leading Questions.  When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogatories may be by leading questions.  Note that the rule make special reference to calling an adverse party.  In this situation, a hostile exchange can be predicated.  Consequently, the general rule is that the sponsoring counsel can from the outset, treat the adverse party as a hostile witness.
Closely allied with leading questions are so-called argumentative questions, which are improper during either direct or cross-examination.  As the term suggests, an argumentative question is one designed to induce the witness to affirm counsel’s interpretation of the evidence.  The question, “Dr. Grigson, you’re the hatchet man down here for the District Attorney’s office, aren’t you?” would be argumentative.  

Misleading questions are also inappropriate during either direct or cross-examination.  A misleading question is one that assumes a true fact that either is not in evidence or is in dispute.  “Did anyone leave during the course of the assault?”, is misleading because an affirmative answer might mean (1) only that someone left the scene or (2) that there was an assault and someone left. 
Sometimes it is possible to revive the memory of a forgetful witness be exhibiting some object, often a writing, or by playing a recording for the witness.  The association of the “reminder”…   It is important to recognize, however, the limited purpose for which the document or other reminder is used:  it serves only to refresh the witness’s recollection.

This courtroom procedure for refreshing present recollection often calls upon the trial judge to make a difficult judgment, particularly when the object used to refresh recollection is a writing that contains an account of the occurrence in question.  The judge must determine whether the witness’s recollection has actually been refreshed or the witness is merely reciting the contents of the document.

Sometimes, the examiner learns that a document has been used to refresh recollection.  The question then arises whether counsel has right to use this item during cross-examination.   …should give the cross-examiner the same right of access to the underlying writing…  Courts have been concerned that an adversary’s right to inspect documents used to refresh recollection prior to trial would be too invasive of the files of counsel and client.
Two further points:  a writing is used to refresh a witness’s memory prior to his testimony at trial.  The second point is a troublesome one and ought to be clarified by an amendment to Rule 612.  The so-called Jenkins Act.

Rule 612 and the Jencks Act..

Let us thus suppose that a witness refreshes his memory prior to trial by consulting a statement of another witness or by examining a report.  May the trial judge, acting pursuant to Rule 612, order disclosure of the document that was used to refresh memory?  Production would be barred by the Jencks Act.  The present problem is whether to construe Rule 612 as if it no longer refers to the Jencks Act.

4.7 Examining the Witness: Past Recollection Recorded  [skipped this section]

4.8 Examining the Witness:  The Opinion Rule

It is generally deemed inappropriate for a lay witness to include in her testimony inferences in the form of an “opinion” or “conclusion.”  This prohibition against lay opinion applies generally to any testimonial statement or description in which the lay witness’s opinion is unnecessary.  If the witness can adequately reveal the “facts,” her opinion is superfluous.

It will thus be seen that one justification for the rule against opinion is the apprehension that testimonial opinion might unduly influence the jury.  The long-standing practice is to admit expert opinion (because it is helpful) while prohibiting most, but not all, lay opinion.

The difficulty of administering this rule is that there is no precise method of classifying a testimonial statement as either fact or opinion.  As McCormick indicates, the difference between fact and opinion is one of degree.  When a witness describes a tree as “gnarled and decaying” he is, in the strict sense, giving an opinion.  

The more general and conclusory a statement, the more likely it will be classified an opinion.  Conversely, the closer a statement comes to describing the separate components of an observation, the more likely it will be deemed a statement of fact.  The statement “X is drunk” is a statement of opinion (although admissible in most courts anyway); the statement “X had poor muscular control and the odor of alcohol on his breath” is, as the courts view it, a statement of fact.

Suppose, for instance, the witness testifies that “X became angry when his appointment was cancelled” or that “Y looked fatigued and worried when he reported to work.” These statements are opinions.  Nonetheless, they are admissible opinions because of the impracticality of reducing them into their component parts.

Federal Rule of Evidence 701 provides:  If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness and (b) helpful to a clear understanding of the witness’ testimony or the determination of fact in issue.
Chapter Five Relevance Recurring Problems of Circumstantial Proof
5.2 Character Evidence : In General

Character evidence is one area

The character trait of the party seems to have “tendency to make the existence of a fact…of consequence more probative than it would be without the evidence.”

Recognition of these potential countervailing dangers has produced strict limits on the admissibility of character evidence.  These limits respond to three determinants:  the purpose for which character is to be used, the form of character evidence offered, and the type of proceeding, civil or criminal.  As a general rule, Federal Rule of Evidence 404(a) prohibits the circumstantial use of character evidence.

In the three foregoing illustrations, the proponent seeks to use character circumstantially:  from the evidence offered, the trier is, first, to infer the existence of the relevant aspects of character and, then, to infer that the subject acted consistently with that character on the occasion in question.

Possible forms of character evidence include (1) specific instances of past conduct that are probative of the relevant character trait: (2) testimony by a witness who is familiar with the person in question and who can state an opinion whether the subject has certain character trait; and (3) evidence of the subject’s community reputation for possessing the character trait in question.

5.3 Character Evidence:  Character An Essential Element of a Claim, Charge, or Defense

Furthermore, the Federal Rules admit any form of character evidence that  has probative value including testimony of (1) specific past acts; (2) opinions held by qualified observers; (3) reputation in the community.

I skipped sections 5.4 through 5.14
5.15 Other Criminal Acts:  Balancing the Competing Consideration That Govern Admissibility

…for determining when evidence of collateral crimes should be admitted.

…admissibility of collateral-crimes evidence.

It is generally recognized that there can be no complete assurance that the jury even under the best of instructions will strictly confine the use of this kind of evidence to the issue of knowledge and intent and wholly put out of their minds the implication…

The courts have been especially receptive to other-crimes evidence in the prosecution of sex crimes.  Courts usually admit evidence of collateral (prior and subsequent) sexual activity between the accused and the victim on the ground that it shows a propensity to engage in an illegal sex act with a certain person.

5.16 Other Criminal Acts:  Prosecutions for Sexual Assault and Child Molestation

Evidence of similar offenses is admissible in both civil and criminal prosecutions for sexual misconduct.

Rule 413(a) provides:  In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

5.17 Similar Incidents in Civil Cases
Many jurisdictions reject altogether the circumstantial use of character evidence in civil cases.  ….overwhelming authority rejecting character evidence.   We now turn to some selected problems in the civil area that bear a close kinship to those discussed above.

Suppose that A sues B, a service station owner, alleging that B’s attendant was negligent in placing a metal pipe over a walkway leading to a display rack.  The plaintiff offers evidence that another person, X, tripped over the same pipe.  B, on the other hand, offers evidence that in recent months many people have used the same walkway without incident.
When the evidence is offered to establish a hazardous condition, the desired inferences are (1) that the dangerous condition caused the other accident(s); (2) that the dangerous condition then existing also existed at the time of the plaintiff’s injury; and (3) that this condition caused the plaintiff’s injury.  
The importance of repetition and similarity.  When prior accidents are used to show that the defendant was on notice that a possibly dangerous condition existed, even one accident known to the defendant has considerable probative force.

It generally holds true that evidence of an absence of other accidents is not so persuasive in demonstrating a safe condition

5.18 Public Policy Consideration in Circumstantial Proof:  Subsequent Remedial Action and Offers to Compromise or Plead Guilty

For example, in a suite for liability arising out of a defective walkway, evidence that the defendant repaired the condition after the accident is not admissible to show a prior defective condition.  The same exclusionary principle applies when the defendant issues warnings to consumers, makes design changes, or institutes new safety regulations or practices following an accident.  In these instances where remedial measures are taken, the proponent of the evidence is attempting to raise the inference that such measures were taken because the actor thought the prior condition was hazardous or harmful.
An after-the-incident precautionary measure may reflect merely the exercise of extraordinary caution to avoid any possibility of future injuries, and may not indicate the actor’s belief that the condition in question was really hazardous.

Federal Rule of Evidence 408 provides:  (1) furnishing or offering or promising to furnish, or 92) accepting or offering a valuable consideration in compromising…

Under the exclusionary principle, if there is an actual dispute between parties, evidence that one of the parties offered to settle or compromise the claim is inadmissible to infer either liability or the weakness of a claim.

5.19 Probability Evidence

Scientific and mathematical evidence often pose special problems for the courts.

In People v. Collins, a case arising in California, the main issue was whether the accused couple, a black man and a white woman, were the persons who had committed the robbery in question.  The couple was apprehended after the offense, at a place away from the scene of the crime.  A witness for the state testified that a woman with blond hair and a ponytail ran from the scene and entered a yellow card driven by a black male.  He was described as having a beard and a mustache.

A mathematician then was called to the stand and asked to apply the product rule of probability theory to the evidence of identification.  The product represents the probability of the joint occurrence of these separate events or characteristics.

Already a difficulty is apparent.  How is it known that 1 out of 10 automobiles is yellow?  Perhaps this statistic is available, but it would not be easy to obtain it.  Furthermore, it is highly doubtful that there is a reliable statistic representing the chance that a car will be occupied by an interracial couple.  But these assumptions are outside the province of reasonable certainty, and making calculations….

The validity of the final product depends upon the independence of the separate events or characteristics.
The probability of the congruence of multiple, independent events is built upon the assumption that the independent events or characteristics exist.  …there was a faulty observation of one or more of the separate events or characteristics.

What Collins condemns is “scientific” calculation of probability that does not comport with sound statistical practices.

In Rachals v. State, a case in Georgia, involving the use of scientific evidence, an intensive-care nurse was accused of multiple murders.  The prosecutor’s expert, an epidemiologist, testified that the hospital’s records revealed a dramatic increase in cardiac arrest during the accused afternoon-evening duty hours.  He then testified that the probability of this occurring “by chance alone is less than one in a trillion.”  The hospital records also revealed other unusual events n November, 1985.

An important concern with this type of evidence is that the jury will misunderstand the meaning of the figures and simply use them as evidence of the probability of guilt.

Nonetheless, the mathematical evidence approved in Rachals did not have the same defects as those found in Collins.  
Bayes’ Theorem  Application of this Theorem to an existing evidentiary probability, linked to a new item of evidence (also expressed in probabilities), yields a final probability (e.g. 96.2%)  The purpose of the theorem is to reduce to mathematical terms the final probative effect.  

The problems arise principally in two areas: accurately establishing the existing (“posterior”) probability, and communicating the Bayesian results to a jury in terms that are both accurate and helpful.

The existing probability poses the most difficulties, and is often impossible to quantify accurately.  In a typical case involving disputed paternity, the probability that the defendant is the father.  Of course, the mathematical expression is nothing more than a subjective estimate.  Having no reliable existing (“posterior”) probability, mathematicians customarily assign an arbitrary figure: 50/50, that is, a probability of “.5”  While it is argued that this is a neutral figure, favoring neither party, the fact is that it is abstractly and arbitrarily derived and has no relationship to the actual evidence.
Suppose that product, expressed as percentage is 97%.  This does not mean that there is a 97% chance that the defendant is the father.  It means only that the defendant is within that comparatively small group of men in which it is 97% likely the father can be fond.  In a heavily populated area, the raw number of such persons might be in the dozens, hundreds, or possibly, even in the thousands.  Note also that the formula would produce the same probability even if D had a successful vasectomy.  If either of these were a conclusive fact, however, the posterior probability would be zero.

How is a jury to be instructed so that the evidence produced by the Bayes’ Theorem is helpful rather than misleading?  At the very least, the jury should be made aware of the artificially assumed 50/50 probability based on existing evidence.  Better yet, the jury should be given a scale of possibilities of the disputed fact, based on gradations of probabilities assigned to the existing evidence.
Chapter 6  The Hearsay Rule:  It’s Nature and Rationale

6.1 General Principle and Rationale

The general understanding among lay person that hearsay evidence involves someone’s courtroom repetition of what he has heard elsewhere is partially accurate.  One person, the witness, repeats what an individual whom we shall call the declarant, previously has said outside the courtroom.  Assume for example the declarant stated to a witness that the heating system in a particular warehouse was inoperative during the winter; evidence of this statement is offered by the witness who overheard it to prove the system was not operating during this period.  The proffered statement is hearsay.  Unless an exception to the hearsay rule applies, the opposing party can enter an objection and the judge will exclude the witness’s testimony disclosing what the declarant said.

The principle basis for the rule against hearsay—hence for sustaining the opponent’s objection—is that the opponent is unable to confront and cross-examine the “real” witness (the declarant) and to expose weaknesses in his statement.
The following example illustrates further the nature of hearsay and the need for cross-examination [p. 210 might add later]

….to the potential defects in a declarant’s statement—the so-called hearsay “dangers” or “risks”—they are explained below.

(a) Defects in perception:  the statement may be unreliable because the declarant did not observe or hear accurately.

(b) Defects in memory:  the declarant’s recollection may have been inaccurate or incomplete.

(c) Defects in sincerity or veracity: the declarant may simply not have told the complete truth.

(d) Defects in narration or transmission.
6.2 Application of the General Principle

Consider the classic example of the man who falsely shouts “fire” in a crowded theater.  A witness offers to testify that she heard the defendant shout “fire.”  She is an auditor-witness: she actually heard the defendant shout the warning.  What if the witness testified that another person, B, told her that the defendant called out “fire,” but the witness herself had not heard the shout?  The proffered testimony would be hearsay.  “too many links in the chain.”
[The rest of the chapter I skipped reading 95% of it.  I could go back at a later date and read and underline that chapter.]
Chapter 7  The Hearsay Rule:  Selected Exceptions and Statutory Nonhearsay

[I skipped reading this entire chapter.  It is a long chapter.]

Chapter VIII  Impeachment

[I did not read or underline this chapter.]

Chapter IX  Privilege
[I did not read this chapter. It is a long chapter.]

Chapter X  The Role of Judge and Jury: A Summary

10.1 Factual Determination Made by the Judge and Jury: In General

The generalization that jury decides questions of fact and the judge decides questions of law is basically true.

The judge must make a variety of factual determinations regarding both the evidence as a whole and individual offers of proof.  …complementary roles of judge and jury…  Although the jury generally decides historic or adjudicative facts from the evidence as a whole, the judge first must determine whether the total evidence is sufficient to permit  reasonable jury to decide for either party.  When offered evidence is challenged as irrelevant she must determine…
In these and similar instances, the judge normally determines the existence of disputed facts that control the applicability of an exclusionary rule; further-more the judge usually makes the final decision as to the existence of such preliminary facts.  Note that Federal Rule 104(a) provides that “preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court…”
The judge’s role as the exclusive factfinder is grounded in (1) a recognition of his expertise pertaining to evidentiary rules and his awareness of the policies underlying them;  (2) the comparative limitations of a lay jury’s ability to deal with complex factual questions that interface with technical legal rules; and (3) the need to avoid the frequent disruptions of the trial that would result from putting these preliminary factual questions to the jury.  In the following sections, we shall assess in detail the distinct but over-lapping roles of judge and jury in dealing with questions of fact.
10.2 The Judge’s Roles in Evaluating the Evidence as a Whole

At the close of the plaintiff’s case and, later, at the close of all the evidence, the judge just determine whether the evidence as a whole justifies sending the case to the jury.  

[there is an entire paragraph that should be included here]
10.3 The Judge’s Factual Determinations Regarding Individual Offers of Proof

In making a relevance determination, after objection to a particular offer of proof, the judge must assess both the proffered evidence and the proposition to which it is directed.

Thus, Federal Rule of Evidence 104(b) provides that evidence conditioned upon the existence of an underlying fact shall be admitted only “upon, or subject to, the introduction of evidence sufficient to support.”

In order to admit the conditionally relevant evidence the judge must determine only that there is sufficient evidence of the allied or conditioning fact to permit a reasonable jury (using a preponderance of evidence standard) to find its existence.  The judge does not make a conclusive determination;  the final responsibility for determining the existence of the conditioning fact is left to the jury.
10.4 The Judge’s Role in Determining Competence and Applying Technical Exclusionary Rules
…if he makes a negative determination, the testimony of the witness is disallowed, even if a reasonable jury could have believed the testimony.  Likewise, the judge makes a conclusive determination when the qualifications of a proffered expert witness are challenged. The explanation for this placement of final responsibility in the judge may be that his training and experience enable him to make a more discriminating decision than can a lay jury.

Federal Rule 104(a) makes this clear: it provides that “preliminary questions concerning the existence of a privilege, or the admissibility of evidence shall be determined by the court….”  The judge decides, for example, if a dying declarant had a sense of impending death, if an entry was made promptly in the regular course of business, if there was the necessary state of excitement to qualify a declarative as an excited utterance, if a witness  is unavailable, or if an original document is unavailable so as to justify the admission of a copy under the best evidence.

10.5 Factual Determinations Necessary for the Application of an Evidentiary Rule: Special Situations
Another variation from the prevailing practice exists in some states with regard to dying declarations-usually those of a homicide victim.  Under the majority view, this ends the matter insofar as argument about admissibility is concerned.  The jury need only decide what weight to give the dying declaration.  But some jurisdictions preserve for the jury a factfinding function with regard to admissibility.

The orthodox rule that assigns to the judge sole responsibility for ruling on preliminary facts governing an exclusionary rule is practical and expeditious.

Chapter Eleven Offer of Proof and Objections

11.1 The Offer, Objections, and Motion to Strike: In General

Term:  “offer of proof”

The offer includes (1) a presentation or description of the evidence she wishes to introduce and (2) a statement of what she proposes to prove.

[I skipped typing in this chapter even though I have read it and underlined it.  I need to go back and type it up.]
Chapter Twelve  Expert Testimony and Scientific Evidence

12.1 Role and Qualification of the Expert Witness

We observed that there is a general restriction against receiving in evidence the opinion of a lay witness—at least, in circumstances where the opinion is not helpful to the trier of fact.  Be definition, however, an expert witness possesses knowledge and skill that distinguish him or her from ordinary witnesses.

There is a preliminary issue for the judge to decide: whether the subject matter about which the expert will testify is sufficiently removed from common experience so that the trier will benefit from the assistance of a specialist.

Rule 702 of the Federal Rules of Evidence simple states:  If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert may testify thereto in the form of an opinion or otherwise.

In determining if the person proffered has the necessary expertise to deal with the specialized subject matter, the judge considers education and experience.  Furthermore, formal education—advanced degrees and similar credentials—is not an essential characteristics of the expert witness.  Practical training or experience will suffice, and such person as stone masons, mechanics, or photographers usually have the necessary expertise.  It should be emphasized that considerable latitude is given to the trial judge in making her decision regarding expertise and appellate reversals are infrequent.

12.2 The Expert Witness: Direct Examination
The factfinder, of course, is always faced with the problems of determining what evidence to believe and what inferences to draw from the evidence.  But the use and evaluation of expert testimony  raises special difficulties.  The first is determining exactly what facts underlie the expert opinion, and the second is deciding which, if any, of the specialized inferences or conclusion drawn by the expert should be accepted as true.  The trier’s task is made more difficult because the expert usually gives his testimony in an atmosphere of disputed facts and conflicting contentions.  He testifies prior to the trier’s deliberation and factfinding, and usually before all of the evidence in the case is in.  His opinion is necessarily based upon an underlying set of assumed facts, but these “facts” might be rejected by the trier as false or unproven.  If the assumed underlying facts are ultimately rejected by the trier, the opinion of the expert is weakened or negated.  Therefore it is essential that there be some means by which the trier can identify what factual assumptions underlie the expert’s opinion.
[There is one long paragraph here that I did not type up, that could be added] Complications arise, however, when evidence of the facts that underlie the opinion can be traced to numerous witnesses and documents or when the one or two witnesses who supply…  The traditional common-law technique for accomplishing this end is the use of hypothetical question, the essence of which we noted above.  The relevant assumed facts are simply summed up in the interrogator’s question.  The central idea is to incorporate  into the question the assumed, underlying facts so that the trier can understand the basis of the opinion.
One objection to the hypothetical question is that it is encumbered with technical requirements that ensnare the unwary and lead to excessive appeals.  

These technical demands, coupled with counsel’s desire to phrase his hypothetical as as to broadly expose and emphasize his most favorable evidence, often lead to lengthy, slanted questions that are difficult for the jury to follow and understand.  Furthermore, these burdensome inquiries frequently demand of the expert an artificial exactitude and definitiveness foreign to his accustomed training and methodology.  The matter becomes increasingly complicated when sharp conflicts in the evidence make it necessary either on direct or cross-examination for the expert make it necessary either on direct or cross-examination for the expert to render an opinion on various hypothetical factual grouping (“Would your opinion be the same if there were no headaches, but a low-grade fever?”)  This series of varying factual assumptions increases the chance of jury misunderstanding and exaggerates even more the required precision with which the expert is required to respond—for in most jurisdictions he must affirm that his opinion is within the bounds of reasonable professional (e.g. medical) certainty.
There is a growing movement away from the judicial rigidity associated with expert testimony and the strict requirements surrounding the hypothetical question.

There is only one area in which an expert is still forbidden to give his opinion on the ultimate issue: in criminal cases, he may not give his “opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element fo the crime charged or the defense thereto.”  The purpose of this restriction is to confine the expert—usually a psychiatrist—to this field of expertise, namely, the nature of the mental disease in question, its characteristic, and its manifestations.  The issue of whether the accused’s mental condition provides a partial or complete legal excuse for his conduct is left to the trier.

Thus the Federal Rules allow the expert to acquire his knowledge by various means (in or out of the courtroom), to testify on the basis of assumed facts that are not supported by admissible evidence, to testify with or without giving his opinion, to testify with or without the use of a hypothetical question, and, generally, to give an opinion on the ultimate issue.  The guiding principle is that of “helpfulness” to the trier of fact.

12.3 The Expert Witness: Cross-Examination and Impeachment

The cross-examiner may ask the expert to assume different facts than those assumed during direct examination, and to state whether these new factual assumptions would alter his opinion.  The interrogator may also probe the expert’s education or experience, attempting to expose weaknesses that might discredit the soundness of the latter’s opinion.

[I skipped pages 564 and 565 in the interest of expediency.  Plenty of underlining]

12.4 Scientific Proof: General Principles
The debate over the proper standard for the admissibility of scientific evidence under the Federal Rules was partially settled in the 1993 cases, Daubert v. Merrell Dow Pharmaceuticals.  In Daubert, two sets of parents and their minor children sued Merrell Dow for the children’s birth defects, allegedly the result of the mother’s ingestion, during pregnancy, of Bendectin, anti-nausea drug.  Defendant Merrell Dow presented experts who testified  that tests such as animal studies, causation could not be established.  Plaintiffs then offered their own expert to testify that, based on a reanalysis of defendant’s epidemiological studies, Benedictin was a possible cause of the children’s birth defects. Merrell Dow initially prevailed on summary judgment, the district court asserting that the plaintiff’s had not satisfied the Frye test for “general acceptance.”  The Ninth Circuit affirmed, and, in light of the “sharp divisions” among federal courts, the Supreme Court thereafter granted certiorari to determine the proper standard for admissibility of expert testimony.  Speaking through Justice Blackmun, the Court unanimously held that the Frye test was at odds with the “liberal thrust” of the Federal Rules of Evidence and thus did not survive their adoption.  [The case was finally lost after being reviewed by the lower court that originally had it, the science used was not considered to be good.]
The Daubert Court went on to articulate a new standard governing the admissibility of scientific evidence.  The general  principles underlying this modern standard were found in the receptive language of Rule 702 which admits “scientific” evidence that “will assist the trier”.  Under Daubert, the trial judge must ask two questions when a party proffers “scientific evidence:  (1)  Does this evidence constitute “scientific knowledge”? and (2) Will this evidence “assist the trier of fact”?    Known as a Daubert hearing…although sometimes this hearing is relatively brief and informal, it is often a full evidentiary hearing in which experts for both sides present the methodologies underlying their proposed testimony.
Under the first prong of the Daubert test, the trial judge inquires whether the evidence constitutes “scientific knowledge.”
Whether proffered evidence constitutes “scientific knowledge”  Justice Blackmun set forth four non-exclusive criteria to guide the trial judge.  (1) whether the principles and methodologies involved have been or can be tested; (2) whether they have been subjected to peer review and publication; (3) whether the known or potential rate of error is acceptable; and (4) whether the underlying  principles have gained “general acceptance” in the scientific community.  The flexibility of the Daubert standard….
The second prong of the Daubert test is a determination of the relevancy or “fit” of the proffered testimony to the point of contention in the case at hand.  To meet this requirement of Rule 702, the testimony must “assist the trier of fact to understand the evidence or to determine a fact in issue.”

Finally, the Daubert Court emphasized that Federal Fules 403, 703, and 706 as well, remain important considerations in the admissibility of scientific evidence.  Under Rule 403, evidence may be excluded “if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury…”
[I skipped a paragraph here.]
The final outcome in Daubert is itself an example of the caution and restraint that can be exercised by trial and appellate courts.  On remand, the Ninth Circuit again excluded the evidence offered to establish a causal link between the ingestion of Bendectin and birth defects.  The expert’s proffered testimony did not meet the first prong of the Daubert test.  Thus there was neither a body of scientific literature nor peer review.  The court also found that the evidence did not meet the second prong of the Daubert test (probative force).  Thus the proffered testimony failed to “fit” the facts of the case.
Berry v. City of Detroit is a good example of the Daubert principle [needs to be typed up later]
Note the advantage of having one general, and essentially similar standard…. It becomes unnecessary to draw fine distinctions between scientific and specialized knowledge.  The Daubert test itself is flexible and can be tailored to various types of scientific or technical evidence.  Not only can the trial judge give more or less weight to each of the four reliability factors articulated in Daubert, but she also is free to address additional criteria.

12.5 Scientific Proof: DNA Evidence

[There are several pages of detailed material on DNA as evidence here, all worth knowing.  I did not type them up in the interest of expediency.]
12.6 Scientific Proof:  Other illustrations

The liberal thrust of the Federal rules of Evidence and Daubert’s rejection of the narrow “general acceptance’ [Frye?] standard have opened the door to reconsideration of previously excluded types of scientific evidence.
…to comparatively new psychological and social science evidence that is currently being proffered for judicial acceptance.  Usually presented by a clinical psychologist or sociologist.  A common example is Battered Woman’s Syndrome or Child Sexual Abuse Accomodation Syndrome
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