Chp. 10 Contract Beneficiaries

[Rights of Third Parties]

A. Introduction    
10.1 Nature of the Problem. Owners of land located downstream from a chicken processing plant seek damages caused them by the plant’s oversaturation of their city’s sewer system.  A woman to whom a testator intended to leave the bulk of his estate under his will claims damages from the lawyer whose negligence in having the woman witness the will resulted in her taking nothing under it.  African-American personnel at an Air Force base bring a class action seeking relief from a local school board’s refusal to admit their children to it integrated public schools.  A tenant brings an action against a power company for injuries sustained in a fall on a dark walkway.  What have the cases in common?  Each arose out of a contract between the city and the chicken processing plant, limiting the wastes that it was permitted to deposit in the city’s sewer system; between the testator  and his lawyer; requiring the lawyer to use professional skill in carrying out his client’s desires; between the United States and the school district requiring it in return for financial aid to admit children of base personnel to schools in accordance with state law; between  the tenant’s landlord and the power company; requiring it to install and maintain outdoor light.  Each involved an attempt by a person other than one of the parties who had made the contract to enforce it.  And in ach case the attempt succeeded-it was held that the claimant had the right to enforce the contract.  These examples suggest the wide variety of situations in which such contract beneficiaries have prevailed.

The performance of a contract usually benefits persons other than the parties who made it, but they cannot ordinarily enforce it.

B.  Intended and Incidental Beneficiaries

10.2  Historical Development.  The right of a third person © to sue as a beneficiary of a contract to which that person was not a party--a contract between a promisor (A) and promisee (B)--was upheld as early as 1677 by the King’s Bench in Dutton v. Poole.  A father (B)( planned to sell wood to raise a dowry for his daughter (C).  The eldest son (A), who wanted to inherit the wood, promised the father to pay the ₤1,000 if the father would not sell it.  When the son failed to pay the ₤1,000, the daughter sued him.  It was argued for the son that “the action ought not to be brought by the daughter but by the father…for the promise was made to the father and the daughter is neither privy nor interested in the consideration.”  The court rejected the argument, noting that “there was such apparent consideration  of affection  from the father to his children, for whom nature obliges him to provide, that the consideration and promise to the father may well extend to the children.”  Later English cases approved of Dutton v. Poole.
Rule of Dutton v. Poole repudiated.  In 1861, However, this line of cases was repudiated in Tweddle v. Atkinson.  Its rejection was explained on the ground that “the law was not settled as it now is, that natural love and affection is not a sufficient consideration for a promise upon which an action may be maintained; nor was it settled that the promisee cannot bring an action unless the consideration moved from him.  In 1915, the House of Lords denied recovery to a contract beneficiary in Dunlop Pneumatic Tyre Co. v. Selfridge & Co.  One of the Lords declared that “in the law of England certain principles are fundamental.  One is that only a person who is a party to a contract can sue on it.”
Failure of reform.  In 1937, the English Law Reform Committee recommended that “where a contract by its express terms purports to confer a benefit directly on a third party, it shall be enforceable by the third party in his own name subject to any defenses that would have been valid between the contracting parties.  However, no action was taken on this recommendation, and when the issue came before the House of Lords again in 1968, it indicated continued adherence to the rule of Tweddle v. Atkinson.  Thus the matter rests in England.

Lawrence v. Fox.  Contract beneficiaries have fared better on this side of the Atlantic.  The New York cour of Appeals led the way in Lawrence v. Fox, decided in 1859, just two years before Tweddle v. Atkinson.  Holly (B) owed Lawrence (C) $300.  Holly then lent Fox (A) $300, in return  for which Fox promised Holly to pay Holly’s debt to Lawrence.  When Fox did not do so, Lawrence sued him.  The Court of Appeals noted that if Fox had made his promise to Lawrence instead of to, or in addition to, Holly, there would have been a clear precedent for recovery by Lawrence against Fox.  Sicne the consideration for a promise needd not move from the promisee to the promisor, the load by Holly to Fox would have been consideration for Fox’s promise to Lawrence.  But Fox’s promise had not been made to Lawrence.  Nevertheless, the court allowed him to recover directly against Fox.  It applied a principle form the law of trusts to the effect that, in the case of “a promise bring an action for its breach.”  Because the beneficiary, Lawrence , was a creditor to whom the promisee, Holly, sought to have debt paid, claimants in the position of Lawrence came to be called “creditor beneficiaries.”
We look now at the present state of the law.

10.3  A Modern Rule.  contract beneficiaries

…it adopts a new term, intended beneficiary,  It abandons the familiar dichotomy of donee and creditor beneficiary.

10.4 Construction Contracts.  Two particularly important recurring situations arise out of construction contracts.  In the first, two contractors (A and C) have contracted directly with an owner (B).  One contractor (C) makes a claim “horizontally” against the other contractor (A), alleging that the other’s delay in performing its contract with the owner hindered the complaining contractor.  The older cases generally denied recovery, holding that the owner did not intend to benefit the complaining contractor when making the contract with the other.

In the other situation, an owner (C) has contracted with a general contractor (B) who has contracted with a subcontractor (A).  The owner makes a claim “vertically” against the subcontractor for damages due to the subcontractor’s delayed or defective performance.  Here to the older cases generally denied recovery.

In the next section we look at another recurring situation.

Example of Moch v. Rensselaer Water Co.  A classic case is Moch v. Rensselaer Water Co., decided by the New York Court of Appeals in 1928.  A water company had contracted with the City of Rensselaer to furnish water at hydrants.  Moch’s warehouse burned down because the water company failed to maintain adequate pressure, and he sued the company as a beneficiary of the contract.  The court, speaking through Cardozo, rejected the claim.  “In a broad sense it is true that every city contract …if for the benefit of the public.  More than this, however, must be shown to give a right of action to a member of the public not formally a party.”  Cardozo noted that the city was under no legal duty to furnish its inhabitants with fire protection , and he expressed the fear that if recovery were to be allowed, the water company’s “field of obligation  would be expanded  beyond reasonable limits.”5
Other courts, conscious of the extent of the risk that would be placed on water companies and of the availability of insurance against fir, have reached the same result.  Similar claims by injured drivers against persons who have contracted with the government to repair or maintain highways have also been unsuccessful. Omitted a sentence here.  
Furthermore, if the contract is one to perform a duty that the government owes to members of the public, courts have generally allowed recovery by individual by individual members on the theory that they are creditor beneficiaries.  On this reasoning, if a city owes a duty to the public to keep its streets in repair, one who contracts to perform this duty will be liable to a member of the public for breach of that contract.10  
Recent decades have seen a spate of cases involving third-party beneficiary claims under contracts with agencies of the federal government.15  In Bossier Parish School Board v. Lemon, 16 a seminal case, the Fifth Circuit held that African-American personnel at an Air Force base were intended  beneficiaries of a funding contract between the United States and the local school district, requiring it in return for financial aid to admit children of base personnel to schools in accordance with state law.  The claim in Bossier had particular4 appeal because, had it been denied, the school board would have been left with funds for which it had not rendered its promised performance.
C. Rights of Parties

[I had trouble understanding this section so I skipped it.]

Once it is decided that a third party is an intended beneficiary, it follows that the party has a right against the promisor.  The beneficiary can enforce that right without joining the promisee in an action against the promisor for damages or specific performance. 
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