Chp. 8  Performance and Nonperformance

A.  Performance in General

§8.1  Goals and Concepts.  This chapter deals with the performance stage of contracts.  When parties negotiate agreements, they usually assume that they will perform their obligations.  Therefore they devote more attention to spelling out the required performances than to detailing what is to happen if those performances are not forthcoming.  As Melvin Eisenberg has explained it:

Our focus here is on the nonperformance of bilateral contracts.

When parties make a bilateral contract, they exchange promises in the expectation of a subsequent exchange of performances.  Although the consideration for each party’s promise is the other party’s return promise, each party enters into the transaction only because of the other party’s return promise, each party enters into the transaction only because of the expectation that the return promise will be performed.  The principal goal of the rules applicable to the performance stage of such contracts is to protect that expectation against a possible failure of the other party to perform.

In developing these rules, courts have relied on the concept of a condition, an event that must occur before performance of a contractual duty becomes due.  In general, a party whose duty is conditioned on such an event is not required to perform unless the event has occurred.  Suppose that the owner of a house pays $1,000 to an insurance company in return for the company’s promise to pay the owner $100,000 if the house is destroyed by fire. 

Suppose that a house painter promises to paint a house in return for the owner’s promise to pay $1,000.  Even though the language of the contract does not make the owner’s promise to pay conditional on the painter’s performance, it is impliedly conditional  on that performance.  If the painter paints the house, payment becomes due; if the painter does not paint it, payment does not become due.

B.  Conditions

If the word is used in this sense, it can be said that promises, which impose duties, and conditions, which make duties conditional, are the main components of agreements.  According to the Restatement Second a condition is “an event, not certain to occur, which must occur, unless occurrence is excused, before performance under a contract becomes due.”

Almost any event may be made a condition. The event may be largely within the control of the obligor, as when the owner of a house conditions the duty to pay for painting the house on the owner's “honest satisfaction” with the job. It may be largely within the control of the obligee, as when an insurer conditions its duty to pay for loss due to fire on the insured's furnishing proof of loss within 60 days of the loss.  It may be largely within the control of a third person, as when a purchaser of a house condition’s the promise to go through with the deal on a bank's approval of a mortgage application. Or it may be largely beyond the control of anyone, as when an insurer conditions its duty to pay under a fire insurance policy on damage as a result of fire.
Although condition is usually an event of significance to the obligor, this need not be the case.  An apparently insignificant event can be a condition.  

Conditions that are agreed to by the parties, as in the examples given above, are commonly referred to as “express conditions”. Parties often use language such as “if," “on condition that,” “provided that,” “in the event that,” and “subject to” to make an event a condition, but other words may suffice. For example, a party may condition a duty to pay on the sufficiency of a particular fund or source, by providing that payment is to be made….

Even if the agreement does not make an event a condition, the court may supply a term that does so. Thus if an obligor's duty cannot be performed without some act by the obligee, such as giving notice to the obligor, the court will supply a term making that act a condition of the obligor’s duty.9 Such conditions are often referred to as “implied” conditions, since a court uses the process of implication to determine whether to supply a term that makes an event a condition and what term to supply.lO The distinction between an express and an implied condition is ingrained in the thinking of lawyers and is rooted in a faith in freedom of contract. It is of practical importance because the rule of strict compliance is limited to express conditions.11
Almost any event can be a condition.  However, the Restatement second definition excludes three important kinds of event: (1) events that must occur before a contract comes into existence; (2) events that are certain to occur; and (3) events that extinguish a duty after its performance has become due.

The Restatement Second further limits condition to an event not certain to occur.  It excludes events, such as the passage of time, that are certain to occur.  A promise “to pay $1,000 on condition that 30 days shall have passed” is an unconditional promise in this sense.  

The Restatement Second also limits condition to an event that must occur before a duty of performance arises.  This excludes events that extinguish either a duty after performance has become due or a duty to pay damages for breach.

Although it is unusual to encounter a true condition subsequent apart from examples of the sort just given, it is not unusual to encounter a condition precedent cast in the form of a condition subsequent.3 Compare a provision that an insurer is “under no duty to pay for a fire loss unless the insured furnishes proof of loss within 60 days” with a provision that the insurer's “duty to pay for a fire loss is discharged if the insured does not furnish proof of loss within 60 days.” The substance is the same. In each case, the insured's furnishing proof of loss within 60 days is analytically a condition precedent to the insurer’s duty to pay, since payment is not due until proof of loss has been furnished. Courts often conclude, however that because of the form of expression, a provision of the first kind imposes a condition precedent, putting the burden of pleading and proof on the insured, while a provision of the second kind imposes a condition subsequent, putting the burden on the insurer.24 It is surely preferable to allocate procedural burdens according to factors that are relevant to the policies underlie them. If the owner of a house conditions the duty to pay for painting the house on the owner’s “satisfaction” with the job,25 it may make more sense to put the burden of proving that the owner is not satisfied on….

§8.3 Effects of Nonoccurrence of a Condition. The nonoccurrence of a condition of an obligor's duty may have two distinct effects.l  First, the obligor is entitled to suspend performance on the ground that the performance is not due as long as the condition has not occurred. Second, if a time comes when it is too late for the condition to occur, the obligor is entitled to treat its duty as discharged and the contract as terminated.
Possibility of excuse. These effects do not follow, however, if the condition has been excused. Even if a duty is conditional at the time the contract is made, subsequent events may cause the performance to become due, even though the condition has not occurred at all or has not occurred within the required time. The occurrence of the condition, or its occurrence within the required time, is then said to be “excused.”

Example of Inman case. Inman o. Clyde Hale Drilling Co. illustrates the rule. Inman sued his employer for firing him without justification. His employment contract made his giving smitten notice of any claim within 30 days after it arose a condition of the employer's liability and it provided that he was not to file suit earlier than six months or later than one year from the time of notice. Inman did not give written notice, but did file suit within 30 days after being fired. Summary judgment for the employer was upheld. To hold “that the commencement of an action and service of the complaint was…an effective substitute for the kind of notice called for by the agreement…would be to simply ignore an explicit provision of the contract and say that it had no meaning.”12 Since timely notice was no longer possible, the insurer was discharged. Courts have seized on several grounds to avoid this rule of strict compliance, as we shall see in later sections.13
The obligor’s ignorance is immaterial.  The purchaser that mistakenly believes that the mortgage application has been approved is as justified in refusing to close the deal as is the purchaser that knows that it has not been approved.

How conditions relate.  A single duty may be subject to a number of conditions.  They may be alternative, so that performance become due if any one of them occurs.  Or they may be cumulative, so that performance does not become due unless all of them occur.

Page 529-531. Although the obligor's objective may be the same under all three approaches, the effects of the approaches are fundamentally different.24
The differences in the effects of these approaches can be illustrated by using a variation on the facts of the venerable English case of Constable v. Cloberie 81 Eng. Rep. 1141 (K.B. 1626) in which a shipowner promised to carry cargo from England to Cadiz in return for the cargo owner’s promise to pay freight. Suppose that the normal freight for such a voyage consists of a base amount plus a premium and that the cargo owner wants the shipowner to sail with the next wind. The cargo owner can seek to induce the shipowner to do so in several ways: first, by making sailing with the next wind a condition of the cargo owner’s duty to pay the premium; second, by having the shipowner undertake a duty to sail with the next wind; or third, by doing both.

The cargo owner might try the first way with the language “premium is to be payable only on condition that shipowner sails with the next wind.” Under this language, if the shipowner carries the cargo to Cadiz but delays sailing beyond the next wind, the cargo owner will not have to pay premium but will have no right to any damages caused by the delay.26
The cargo owner might try the second way with the language “shipowner promises to sail with the next wind.” Under this language, if the shipowner carries the cargo to Cadiz but delays sailing beyond the next wind, the cargo owner will have a right to any damages caused by the delay but will not be relieved of the duty to pay the premium.27
The cargo owner might try the third way with the language “shipowner promises to sail with the next wind and the premium is to be payable only on condition that shipowner does so.” Under this language, sailing with the next wind is a promissory condition because not only is the cargo owner’s duty to pay the premium conditional on that event but the shipowner is under a duty to cause the event to occur.28 Thus if the shipowner carries the cargo to Cadiz but delays sailing beyond the next wind, the cargo owner will have a right to any damages caused by the delay in addition to not having to pay the premium. Since the excuse of such a condition still leaves the obligor with a claim for damages if the event does occur, such a condition may be excused even if it is not a relatively minor part of the bargain.
Because a determination of which of these three approaches has been used raises questions of interpretation, we now turn to these questions.
§8.4 Interpretation and Conditions. If a party to an agreement asserts that it was not required to perform a duty because a condition of that duty did not occur, two questions of interpretation arise. First, was that party's duty conditional or not? Second, if the duty was conditional, what is the event on which it is conditioned?

The process of interpretation by which these questions are resolved is essentially the same as that by which other questions of interpretation are resolved.2 The same emphasis is put on purpose,3 maxims,4 prior negotiations of trade, course of dealing, and course of performance.6
Suppose that a contract for the sale of a house provides, “This contract is conditional on approval of the purchaser's pending mortgage application.” Is approval a condition of the vendor's duty as well as the purchaser’s? Can the vendor refuse to go through with the deal if approval is forthcoming, or can only the purchaser refuse? In concluding that approval was a condition only of the purchaser’s duty, the Supreme Judicial Court of Massachusetts considered the purpose of the provision:
The buyer was dependent upon financial assistance in order to fulfill his obligations under the contract. It was obviously to the buyer's advantage that he be released from his obligation in the event he should be unable to procure financial assistance. It would be of no importance to the [sellers] whether the buyer was offered a loan if the buyer was still able to tender the full purchase price.

Two preferences. One preference is for an interpretation that imposes on a party a duty to see that an event occurs, rather than one that makes the other party’s duty conditional on occurrence of the event. The other preference is for an interpretation that will reduce an obligee’s risk of forfeiture if the event does not occur.
Preference against forfeiture.  In that situation, non-occurrence of the condition results in the obligee’s loss of its reliance interest is often described as “forfeiture.”    The owner of the house who has not yet relied on receiving the price for the house loses only the expectation interest if the purchaser’s mortgage application is disapproved.  As the term forfeiture suggests, the obligee’s loss of the reliance interest is regarded as more serious than is the obligee’s loss of the expectation interest.

Primacy of agreement. To be sure, freedom of contract generally requires that the parties’ agreement be honored even if forfeiture results.23 Often it is clear from the agreement or from surrounding circumstances that the obligee has assumed the risk of forfeiture. If this is not clear, however, an interpretation that reduces that risk is preferred.24
Two situations. To understand the judicial aversion to forfeiture, it will be helpful to focus on two situations that have frequently produced litigation. One situation involves provisions relating to the time for payment; the other involves provisions making a party’s satisfaction a condition of that party’s duty.
Condition or time period.  In the first situation, the question is: was a party’s duty conditional or not? Agreements sometimes ambiguously provide that payment is due “when” or “not until” a stated event occurs. Is the event a condition merely a means of measuring time? If a debtor borrows money at interest, promising to repay it “as soon as I sell my timber,” is the debtor bound to repay the debt after a reasonable time has passed, even if the debtor has sold the timber? A court would probably hold that the debtor is bound.25 It is unlikely that the creditor assumed the risk of losing the money if the debtor did not sell the timber. This suggests that the event of selling the timber was not a condition, but merely a means of measuring the time after which the debt was to be repaid.26
Most of the litigation in this area has involved claims for payment for services rendered. The most common case involves a subcontractor that has made a contract under which the subcontractor is to be paid by the general contractor “when” (or is not to be paid “until”) the general contractor is paid by the owner for the work. Is the general contractor liable to the subcontractor for work that the subcontractor has done if the owner, because of insolvency or for some other reason, does not pay the general contractor?28 Does the language mean “if” (or “not unless”) or does it mean….

They regard the provision as designed to help the general contractor with its “cash flow,” but not as intended to shift to the subcontractor the owner’s credit risk. As the Supreme Court of Florida explained, “small subcontractors, who must have payment for their work in order to remain in business, will not ordinarily assume the risk of the opener’s failure to pay the general contractor.”3 In a later case the same court added that in “purported risk-shifting provisions between a contractor….
…but courts seem motivated primarily by their aversion to the risk of forfeiture,….

Significance of forfeiture and enrichment.  In construction contract cases, this preference for an interpretation that will reduce the risk of forfeiture is reinforced because denial of recovery will result in the enrichment of the owner as well as forfeiture by the contractor.

The impracticality of applying an objective test is another factor that may influence a court in deciding which test of satisfaction to apply. Some contracts involve “fancy, taste, sensibility, or judgment”---for example, contracts for “the making of a garment, the giving of a course of instruction, the services of an orchestra, the making of recordings by a singer and the painting of a portrait.”53  If it is impractical to apply a test of reasonable satisfaction to such a contract, a court may resign itself to one of honest satisfaction even if that will increase the obligee's risk of forfeiture.54
The risk to the contractor in conditioning the owner’s duty to pay on even reasonable satisfaction can be avoided by making the condition the satisfaction of an independent third person.
Interpretation is only one of the devices used by courts to avoid forfeiture when a condition fails to occur. The next three sections discuss another device-excuse of condition.
§8.5 Excuse of Condition by Waiver. We have already seen that, even if a duty is conditional at the time a contract is made, subsequent events may excuse the condition, causing performance to become due even though the condition has not occurred at all or even though it has not occurred within the required timed. A common ground for excuse of condition is that, after the contract was made, the obligor promised to perform despite the nonoccurrence of the condition or despite a delay occurrence.
The meaning of waiver has provoked much discussion.4 Although it has often been said that a waiver is “the intentional relinquishment of a known right,”15 this is a misleading definition. What is involved is not the relinquishment of a right and the termination of the reciprocal duty but the excuse of the nonoccurrence of or a delay in the occurrence of a condition of a duty.

Yet as Corbin put it, the word (waiver) is one “of indefinite connotation” that, “like a cloak, covers a multitude of sins.”  What explains the fondness courts have shown for this cloak?

The explanation seems to be that the rules applicable to waiver permit, more flexibility in dealing with the conduct of the parties at the performance stage than would the rules applicable to either course of performance or modification. An argument based on waiver has an advantage over one based on course of performance since the latter is confined to interpretation. And it has an advantage over an argument based on modification because it avoids three requirements for a modification. By characterizing conduct as a “waiver” rather than a “modification,” a court may avoid the requirement of assent, the requirement of a writing under the statute of frauds, and the requirement of consideration or of detrimental reliance.

First, if a court asks whether the conduct of the parties amounted to a “modification,” it will determine whether there was assent by applying the usual rules for the formation of contracts; if the court asks whether the conduct amounted to a “waiver,” it may give effect to more dubious manifestations of assent.
Second, if a court concludes that the conduct of the parties amounted a “modification,” it must then determine whether the contract as modified comes within the statute of frauds and, if it does, whether the statute is satisfied;14 if the court concludes that the conduct amounted to “waiver,” the statute is not relevant.15 Thus, by characterizing the conduct as a waiver, a court may avoid any requirement of a writing and give effect to oral assent. 

Third, if a court characterizes the conduct of the parties as a “modification,” it must then, to the extent that the pre-existing duty rule retails its vigor, 17 ask whether the modification is supported by consideration or….

A party that, without consideration, has waived a condition that is within other party’s control before the time for occurrence of the condition has expired, can retract the waiver and reinstate the condition unless the other party has relied to such an extent that retraction would be unjust.l9
The word election signifies a choice, one that is often binding on the party that makes it.22 Holmes called election “a choice, shown by an overt act, between two inconsistent rights, either of which may be assented at the will of the chooser alone.”23 When the time for occurrence of a condition has expired, the party whose duty is conditional has such a choice. That party can take advantage of the nonoccurrence of the condition and treat the duty as discharged or can disregard the nonoccurrence of the condition and treat the duty as unconditional.24
Condition must be minor. The concept of waiver---including both ordinary and election waiver---has been responsible for substantial erosion of the rule of strict compliance generally applicable to conditions. To keep this erosion in check, the concept of waiver is restricted to conditions that are relatively minor.27 A vendor that has made an offer coupled with an option contract to sell land on condition that the purchaser pay $100,000 cannot waive this condition. Nor can an obligor waive a condition that is material to the likelihood of obligor’s having to render its own performance. An insurance company that has promised to pay the owner of a house $100,000 on condition that the house is destroyed by fire cannot waive chat condition.28 Parties can most easily waive conditions that are essentially procedural or technical, as in the example given above involving the furnishing of architect's certificates as a condition of the duty to make progress payments. Waiver is often invoked to excuse delay in the occurrence of a condition, and courts have been especially receptive to claims that an insurer has waived the insured’s delay in giving notice of loss.29
C.  Nonperformance

§8.8  Performance as Discharge and Nonperformance as Breach.  If a duty is fully performed, it is discharge.

The converse is equally clear.  Nothing less than full performance operates as a discharge.  The builder that fails in any respect to perform has not earned a discharge.  This is true even if the defect is insubstantial, even if it is neither willful nor negligent, and even if the builder is unaware of it.  Courts occasionally ignore trifling defects under the principle de minimis non curat lex (“the law does not concern itself with trifles”).

In these situations, the nonperformance is said to be “justified.”

When performance is due, any failure to render it is a breach.  This true even if the defect is insubstantial, even if it is neither willful nor negligent, and even if the builder is unaware of it.  

A party’s nonperformance may have even more dramatic consequences than that of making that party liable for breach of contract.  We turn to those next.

§8.9  Constructive Conditions of Exchange.  If the only consequence of a party’s nonperformance were liability for breach of contract, a party to a bilateral contract would have little assurance of receiving the promised return performance.

Page 554. …contract for the sale of a cow, the Court of King's Bench held in Nichols v. Raynbred “that the plaintiff need not aver the delivery of the cow, because it is promise for promise.”6 If the seller did not deliver the cow, the buyer’s recourse was presumably a cross-action in assumpsit against the seller. The cases that applied this literalistic solution were later said by an English judge to “outrage common sense,”

It was left to Lord Mansfield to set the law right in the great case of Kingston v. Preston, decided by the Court of Xing's Bench in 1773. A silk mercer had made a contract with his apprentice, under which, after a year and a quarter, the mercer was to convey his business, including his stock in trade, to the apprentice and a partner. In return, the apprentice was to pay for his share of the business in monthly installments and, to assure these payments, was to give “good and sufficient security” before the conveyance of the business to him. The apprentice sued the mercer for damages for failure to convey the business, and the mercer defended on ground that the apprentice had not given the required security. It was argued for the apprentice that the mercer’s promise to convey the business was “independent” of the apprentice's promise to give security, and that the defendant might have his remedy for the plaintiff's breach in separate action. Mansfield rejected this argument and the defendant prevailed.
Constructive conditions.  In Corbin’s words, a fact that operates as a condition “because the court believes that the parties would have intended it to operate as such if they had thought about it at all, or because the court believes that by reason of the mores of the time justice requires that it should so operate,…may…be described as a condition implied by law, or better as a constructive condition.  Since a bilateral contract involves an exchange of promises and the performance of each is made a condition of the duty to perform the other, such implied conditions are often called constructive conditions of exchange. 

D.  Responses to Breach by Nonperformance

§8.15  Power to Suspend Performance and to Terminate the Contract.  Courts developed the doctrine of substantial performance to deal with the relatively simple case in which the party in breach had finished performing and the injured party refused to pay the price because the performance was defective or incomplete.

Suppose that in breach of a construction contract the owner has delayed making a required progress payment, and the builder, after refusing to go forward with the work, has finally terminated the contract, leaving the building unfinished.  Has the builder a defense if sued by the owner?  Has the builder a claim against the owner for damages for total breach?

Keeping the deal together.  This sensible two-step analysis is carefully articulated in the Restatement Second.5 It is in society’s interest to accord each party to a contract reasonable security for the protection of that party's justified expectations. But it is not in society’s interest to permit a party to abuse this protection by using an insignificant breach as a pretext for evading its contractual obligations If the other party relied on the agreement, by performance otherwise, “keeping the deal together” avoids the risk of forfeiture. Courts encourage this course as long as it will not seriously disappoint justified expectations.  They do this by allowing the injured party to suspend performance only if the breach is material, that is, sufficiently serious to warrant this response. They curb abuse of this power to suspend by denying the injured party the power to exercise it if the breach is immaterial, so that minor breaches will not disrupt performance. Courts also encourage the parties to keep the deal together by allowing the injured party to terminate the contract only after an appropriate length of time has passed. They restrain abuse of this power to terminate by denying the injured party…
Damages for total breach.  If the injured party chooses to terminate the contract, it is said to treat the breach as total.  

If the injured party does not terminate the contract, either because that party has no right to or does not choose to, the injured party is said to treat the breach as partial.

Example of construction contract.  Suppose that the builder under a construction contract is in breach because of delay. If the breach is immaterial, the opener has no choice but to treat it as partial and continue to perform. The owner's only remedy is to claim damages for partial breach as compensation for the loss caused the delay. Similarly, if the breach is material, but the builder has cured it in time, the owner must continue to perform and claim damages for partial breach. If the breach is material and an appropriate length of time passed, however the owner can treat the breach as total and terminate contract. The duties of both parties to perform are discharged,20 and the owner has a claim for damages for total breach in place of its substantive rights under the contract. In calculating the amount of this claim, the court will subtract the amount the owner saved by not having to pay the balance…
First material breach. Sometimes, when a dispute arises during the course of performance of a contract, both parties stop performing, and each claims that it was justified in terminating the contract because of the other's breach. The builder that has not received a progress payment may suspend and later terminate on the ground of nonpayment. On the other hand, the owner that has failed to pay may contend that the nonpayment was not a breach because the  builder had already committed a material breach by failing to follow specifications, and the owner may terminate on that ground. In resolving such disputes, courts apply the principles discussed in this section. Often these principles lead a court to impose liability on the party that committed the first material breach. If the owner is correct in asserting that the builder committed the first material breach, that breach justified suspension by the….

Concurrent conditions.  The seller of goods may claim that it terminated on the ground that the buyer did not pay, and the buyer may claim that it terminated on the ground that the seller did not deliver the goods.

Breach of implied duty.  The breach on which an injured party relies in cases like these need be of a duty that is stated in the agreement itself. Often the duty is an implied one, such as the duty of good faith that is generally imposed on a party to a contract.31 A party whose performance is hindered or prevented by the other party in violation of the duty of good faith may not be limited to a claim for damages for the other party’s breach. If the breach is material, the injured party can suspend its performance and, should the breach continue too long, can terminate.32 The same results may follow from a breach of an implied duty to take affirmative steps to cooperate.

How significant must a breach be in order to justify suspension?
§8.16  Material Breach and Suspension.  The breach must be significant enough to amount to the nonoccurrence of a constructive condition of exchange.  Such a breach is termed “material.”

Example of progress payment.  For example, an owner’s failure to make a single progress payment is generally held to justify the builder in suspending performance.  The breach deprives the builder of the benefit that it had expected from such payments—relief from having to finance the work in some other fashion—and may put the builder under great financial strain. 

§8.17 Cure. Even though a breach is serious enough to justify the injured party’s suspending performance, the party in breach often can “cure” the breach by correcting the deficiency in performance.l A buyer of goods that has failed to furnish means for shipping on time may do so after a delay. An owner of land that has failed to make a progress payment on construction when due may make a late payment. A vendor of land that has tendered a defective title may correct the defects. 
Significance of the cure under Code.  The Uniform Commercial Code must be credited with giving a seller of goods a clear right to cure and with popularizing the word cure in this context.

Cure under Code. Code allows cure in two situations. The more obvious arises when “the time for performance has not yet expired” at the time the buyer rejects. The seller then has the right to “within the contract time make conforming tender” on noticing the buyer of the intention to do so.6 The second and less obvious situation arises when, even though the time performance has expired, “The seller had reasonable grounds to believe [that the goods] would be acceptable with or without money allowance.” The seller then has the right to “a further reasonable time to substitute a conforming tender” on noticing the buyer of the intention to do so.7 The Code commentary explains that the seller’s reasonable grounds for belief “can lie in prior course of dealing course of performance or usage of trade as well as in the particular circumstances surrounding the making of the contract.”8 The Code is silent on many important questions,9 such as when, over the buyer’s objection, cure may consist of repair of the rejected goods, and when it must consist of tender of replacement goods.11
§8.18 Total Breach and Termination. Although a material breach justifies the injured party in exercising a right to self-help by suspending performance, it does not necessarily justify the injured party in exercising such a right by terminating the contract. Fairness ordinarily dictates that the party in breach be allowed a period of time--even if only a short one--to cure the breach if it can. If the party in breach does cure within that period, the injured party is not justified in further suspension of its performance and both parties are still bound to complete their performances.
Termination after some time.  The injured party need not suspend performance indefinitely, however. After some period of time, the injured party can put an end to the contract terminating it. For example, after some period of time, the builder that has suspended its performance in response to the owner’s failure to make a progress payment can treat the breach as total if the opener has not cured.2  The builder will then have both a valid defense for its abandonment of the work (if the builder is sued by the owner) and a claim for damages for total breach (if the builder sues the owner).

Risk of forfeiture.  Termination involves a risk of forfeiture that is not present in the case of suspension because, after termination, it is too late for the party in breach to avoid  forfeiture by curing its breach. 

Likelihood of cure.  Since the purpose of requiring a period of time before termination is to give the party in breach an opportunity to cure, the likelihood that the party will do so is particularly important in determining how long the injured party must wait before treating the breach as total.  Facts that indicate inability or unwillingness to cure strongly suggest that the injured  party is justified in terminating .  A lack of good faith or a failure to observe reasonable standards of fair dealing may indicate that cure is unlikely.

E. Prospective Nonperformance

§8.20  Anticipatory Repudiation as a Breach

We now turn to the effects of a party’s repudiation of its duty before the time for performance has arrived.  Such a repudiation, occurring before there has been any breach by nonperformance, is called an “anticipatory breach” or, more precisely, an “anticipatory settlement.”

Page 600  In 1853 the Court of Queen’s Bench allowed such an action in the celebrated case of Hochster v. De La Tour. On April 12 of the preceding year, Hochster and De la Tour had made a contract under which Hochster was to serve as a courier for De la Tour during his travels in Europe for three months, beginning on June 1. On May 11, De la Tour wrote Hochster that he had changed his mind and that Hochster was discharged. On May 22, Hochster brought suit for damages. De la Tour’s counsel argued that suit was brought prematurely, since there could be no breach of contract before June 1, when performance was to begin. To the sensible premise that Hochster should be “at liberty to consider himself absolved from any future performance,” The opinion adds this non sequitur: “If the plaintiff has no remedy for breach of the contract unless he treats the contract as in force, and acts upon it down to the lst June 1852, it follows that, till then, he must enter into no employment which will interfere with his promise...”15 On this reasoning it was concluded that Hochster’s action was not premature. This doctrine of anticipatory repudiation soon became the center of controversy.
Page 601 Critics of the doctrine were quick to point out the illogic of the argument in Hochster.6 The court could have decided that, although De la Tour's repudiation immediately freed Hochster to take other employment, a conclusion consonant with the concept of avoidability as a limitation on damages, Hochster had no cause of action for breach until the time for performance came. Although it was important to Hochster to know whether he was free to take other jobs, he was not helped in this by being allowed to sue before the time for performance. For this purpose it would have sufficed to regard the repudiation as the nonoccurrence of a condition of Hochster’s remaining duties, which discharged those duties but did not operate as a breach. Critics of the doctrine also objected that mere words could not amount to a breach of a duty the performance of which was not yet due. As one writer protested, “There can be no fine-spun reasoning which will successfully make that a breach of promise which, in fact, is not breach of promise…. To say that [a promise] may be broken by anticipation is to say that which, in the nature of things, cannot be so.” Furthermore, attempting to estimate damages in an action brought before the time for performance would be a “matter of pure speculation and guesswork.”7
Support of Doctrine. Supporters of the doctrine replied that a contracting party has the right to expect not only that the other party will perform when the time comes, but that it will do nothing substantially to impair that expectation before the time comes. In Learned Hand’s words:
a promise to perform in the future by implication includes an engagement not deliberately to compromise the probability of performance. Such intermediate uncertainties as arise from the vicissitudes of the promisor’s affairs are, of course, a part of the risk, but it is hard to see how, except by mere verbalism, it can be supposed that the promisor may within the terms of his undertaking gratuitously add to those uncertainties by announcing his purpose to default.8
Acceptance of the doctrine.  Supporters of the doctrine carried the day, and the doctrine of anticipatory repudiation gained widespread acceptance.9 With the notable exception of Massachusetts, courts have accepted the general rule that an anticipatory repudiation gives the injured party an immediate claim to damages for total breach, in addition to discharging that party's remaining duties of performance.
Page 607.  Example of Viglas. Courts have occasionally suggested that good faith will prevent a statement from being a repudiation. The most noted suggestion was made by Cardozo in New York Life Insurance Co. v. Viglas, a case in which a disability insurer had refused to make periodic payments to an insured because of an erroneous determination of his disability. Cardozo was plainly reluctant to hold that the insurer's refusal was a repudiation, for that would have given the insured a claim for damages for total breach and would have necessitated a forecast of the continuance of the disability over the insured’s lifetime. If refusal were not a repudiation, the insured would be limited to the payments already due, with the possibility of subsequent suits for later patients. This would save the insurer “from a heavy, perhaps a crushing liability as the consequence of a claim of right not charged to have been made as a disingenuous pretense.” Cardozo reached this result by finding that the refusal was not a repudiation because there was “nothing to show that the insurer was not acting in good faith.”11 The outcome may be appealing in this particular case. However, to abandon the traditional view and take account of good faith in all cases would probably be unworkable and has been firmly rejected by most courts.12 Moreover, the insurer can often avoid the harsh results of the traditional view in cases like Viglas by seeking a declaratory judgment.
We turn next to the possible responses to a repudiation.

§8.22 Responses to Repudiation. If a party repudiates before the time for its performance has arrived, the injured party might respond in one of several ways.1 First, the injured party might treat the contract as terminated and claim damages. Second, the injured party might attempt to save the deal by insisting that the other party perform or by urging it to retract its repudiation. Third, the injured party might ignore the repudiation and await the time for performance.
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