I. Flow of Examinations

A. Four stages
1. Direct 2. Cross 3.  Re-directed 4. Re-cross
II. Direct Examination

A. Leading questions: Generally, the answer may not ask leading questions on direct.
1. A leading question is one that suggests to the witness the answer desired by the questioner.
2. Hostile witness: Leading questions are allowed on direct if the witness is “hostile”.  The opposing party will almost always be deemed hostile.
III. Cross-Examination

A. Leading questions: Leading questions are usually permitted during cross-examination.
B. Scope: Cross is limited to the matters testified to on the direct examination.
C. Credibility:  The witness’ credibility may always be attacked on cross-examination.
IV. Re-direct and re-cross

A. Re-direct is limited to those aspects of the witness’ testimony that were first brought out during cross.
B. Re-cross, similarity, is limited to matters newly brought up on the re-direct.
V. Refreshing Recollection and Other Techniques

A. Refreshing recollection
1. General rule:  If the witness’ memory or a subject is hazy, any item, (picture, document, weapon) may be shown to the witness to refresh his recollection.  This technique is called “present recollection refreshed.”  [skipped four entries here, to number 5]
2. Documents seen before trial.  If a document has been consulted by the witness before he took the stand, the Federal Rules give the trial court discretion to order that the document be shown to the other side.
B. Argumentative and misleading questions – a questions will be stricken if it is either.
1. Argumentative:  An argumentative question is one which tries to get the witness to agree with counsel’s interpretation of the evidence.  It is more common on cross than on direct, and usually has an element of badgering the witness.  
2. Misleading: A misleading question is one that assumes as true a fact that is either not in evidence or is in dispute.  Example:  When did you stop beating your wife” will be misleading if there is no or disputed evidence of wife beating, since any answer by W will be an implicit admission that he has beaten here.
VI. Examination by Court
A. General rule:  The trial judge may call his own witnesses, and may question any witness.

VII. Impeachment – Generally
A. Five types:  There are five main ways of impeaching a witness, i.e. of destroying the witness’ credibility: (1) by attacking W’s general character (e.g. by showing past crimes, past bad acts, or bad reputation); by showing a prior inconsistent statement by W; (3) by showing that W is biased; (4) by showing that W has a sensory or mental defect; and (5) by other evidence (e.g. a second witness’ testimony) that contradicts W’s testimony.
B. Impeaching one’s own witness: you are allowed to.
VIII. Impeachment by prior criminal conviction
A. Blank
B. Federal Rule: The Federal rules make it slightly harder to use prior convictions to impeach the witness.
1. Crimes falsi:  If the crime involved dishonesty or false statement (crimen falsi)  it may always be used to impeach W, regardless of whether it was a misdemeanor or a felony.
a) Examples of crimen falsi:  perjury false statement, criminal fraud, embezzlement, taking property by false pretenses
2. Felony:  If the crime was a felony not involving dishonesty or false statement, the information may only be used if the judge determines the probative value.
IX. Impeachment by Prior Bad Acts
A. Skipped on section here
B. Federal Rule: most common-law courts allow the cross-examination to bring out the fact that the witness has committed prior bad acts, even though these have not lead to a criminal conviction.
1. Federal Rule is the same as above except only prior bad acts that are probative of truthfullness may be asked about.  Example:  A prior act of laying on a job application could be asked about.  However, the fact that W killed his wife and was never tried could not be, because this act does not make it more likely that it would be otherwise that W is now lying.
X. Impeachment by opinion and reputation regarding character
A. Common law
1. Allowed at common law:  Common law allows W1’s credibility to be impeached by testimony from W2 that W1 has a bad reputation for truthfulness.
a) As soon as defendant takes the stand he opens himself up to this kind of evidence.

b) W2 must talk only bout W1’s reputation for truthfullness, not W1’s reputation for general bad character.

B. Federal Rules are the above, plus: W2 may state his opinion that W1 is a liar (as well as stating that W1 has a reputation for being a liar).
XI. Impeachment by Prior Inconsistent Statement
A. General rule: W’s credibility may generally be impeached by showing that he has made a prior inconsistent statement.
B. Foundation:  But before W’s prior inconsistent statement may be admitted to impeach him, a foundation must be laid.

XII. Impeachment for Bias 

A. Generally allowed:  All courts allow proof that the witness is biased.  W may be shown to be biased in favor of a party (e.g. W and P are friends or relatives), or biased against a party (e.g. W and D were once involved in W’s interest in the outcome may be also shown as a form of bias (e.g. if W is an expert, the fact that he is being paid a fee for his testimony, is “interest in the outcome.”
XIII. Impeachment by Sensory or Mental Defect
A. Generally allowed.  W may be impeached by showing that his capacity to observe, remember, or narrate events correctly has been impaired (e.g. W’s eyesight is so bad, he could not have seen the event).
XIV. Impeachment by Contradiction: The “Collateral Issue” Rule
A. Showing of Contradiction allowed W1 may be impeached by presenting W2, who contradicts W1 on some point (Example: W1 says perpetrator of robbery had red hair; defense can put on W2 to testify that robber had brown hair.
B. Collateral issue rule
1. The right to put on a 2nd witness to impeach the first by contradicting him is limited by the collateral issue.
2. Disallowed: W2 may not testify as to (1) prior bad acts by W1 that did not lead to a conviction; (2) prior inconsistent statements made by W1 that do not relate to a material fact in the case; or (3) things said by W1 in his testimony which according to W2 are not true unless these facts are material to the case.
XV. Religious beliefs
A. General Rule:  Most courts do not allow W to be impeached by a showing that he does not believe in God.  Also impeachment based on religious beliefs is barred by FRE.
XVI. Rehabilitating Impeached Witness
A. No bolstering:  A lawyer may not offer evidence supporting his witness’ credibility, unless that credibility has first been attacked by the other side.  This is known as the rule against “bolstering one’s witness.”
B. Rehabilitation:  Apart from these exceptions W’s credibility only to rehabilitate it, i.e., only to repair the damage done by the other side’s attack on that credibility.
1. Meet attack: The rehabilitating evidence “must meet the attack.”  That is, it must support W’s credibility in the same respect as that in which the credibility has been attacked by the other side.
2. Good character:  If W’s credibility is attacked by evidence tending to show that he is generally untruthful, the proponent may show that W has a good character for truthfulness.
3. Prior consistent statement [skipped this paragraph ]
XVII. Special Techniques for Developing or Evaluating Testimony
A. Psychiatric Testimony:  The trial judge has discretion to allow psychiatric expert testimony to show that W’s testimony is doubtful because of some mental illness or defect.
B. Hypnosis, truth serum, and lie detector tests are disallowed.

XVIII. I think this section was skipped.
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