Hearsay Notes from 

Emmanuel Evidence Chapters 4 and 5

I. Definition

A. Simple definition: Hearsay is “a statement or assertive conduct which was made or occurred out of court and is offered in court to prove the truth of the matter asserted.

1. Hearsay maybe written as well as oral.

B. Four dangers: The use of hearsay testimony presents four main dangers: (1) ambiguity (2) insincerity (3) incorrect memory (4) inaccurate memory

[ Skipped three entire pages here  ]

Chapter 5 – Hearsay Exceptions

II. Admissions

A. General rule: “Admissions” receive an exceptions from the hearsay rule.  That is, a party’s word or acts may be offered as evidence against him, [I don’t understand this] hearsay exceptions: admissions

B. Personal admissions: One type of admission is a party’s own statements offered against him (“personal admission”)

1. Pleadings: Statements a party makes in his pleadings are treated as personal admissions for most purposes, and are thus admissible [ skipped two pages here ] hearsay exceptions continued.
III. Availability Immaterial – Generally 

A. List of Exceptions: four major hearsay exceptions apply even where the declarant is available to courtroom testimony.

1. Spontaneous, excited, or contemporaneous utterances
2. Past recollection recorded
3. Business records
4. Public records and reports
IV. Spontaneous, Excited or Contemporaneous Utterances (including statements about physical or mental condition)
A. Statements of physical condition: There is a hearsay exception for statements by a person about his physical condition (e.g. to treating doctor who is the subject of a medical issue case).
B. Declaration of mental condition.  There is a hearsay exception for statements by a person concerning his present mental or emotional state.
1. State of mind directly in issue: The exception is often used where a declarant’s state of mind is directly in issue.  Example:  P sues D for alienating the affections of W, who is P’s wife.  W’s statement to P, “I don’t like you anymore, “ if offered to show that W does not like P anymore is acceptable.
2. Proof of subsequent event: also called “present intent.”  Circumstantial evidence that a subsequent event happened.  Example: O says, I plan to go to Crooked Creek.”  This statement of present intent is admissible to show that O probably subsequently went to Crooked Creek.
3. Statements of memory or belief.  The “state of mind” exception does not [word missing? no] to statements of memory or belief about past actions or events.  When offered to prove that the past actions or event took place.  Example: O says “I believe that my husband has poisoned me.”  Even though this is a statement of present belief, it is not admissible under the “state of mind” exception to prove that the husband really did poison O, since it is offered to prove the fact believed.  [I skipped two paragraphs here ]
C. Excited utterance: There is a hearsay exception for certain statements made under the influence of a startling event; this is called the “excited utterance” exception.
1. Requirements: Under the Federal Rules and most courts, there are two requirements for the exception: 
a) The statement must relate to a startling event or condition; and 
b) The statement must have been made while the declarant was still under the stress of excitement caused by the event or condition.  [ I skipped 4 paragraphs here ]
V. Past Recollection Recorded
A. Four requirements: A written record of an event, made shortly after the event has occurred, will be admissible under hearsay exception for…. [ skipped four paragraphs here related to the four requirements. ]
VI. Business Records
A. General/Federal Rule: Nearly all states recognize a hearsay exception for certain types of business records.
1. Routine of business – The business record is admissible if it was made in the routine of business.
2. Knowledge:  The record was made by a person with personal knowledge of the matter.
3. Timeliness:  The entry was made at or near the time of the matter recorded.  [ skipped B-F ]
B. Absence of entry.  If a regularly kept business record would otherwise qualify, it may be admitted to show that a particular entry is absent, if such an entry would normally have been made had a particular event occurred.
VII. Public records and Reports
A. At common law, there is an exception for admission of a written report or record of a public official if: (1) the official has first-hand knowledge of the facts reported; and (2) that the official had a duty to make the record or report.
B. The Federal public records and reports exception is even broader, admits three different types of public records and reports.  1)  Agency’s own activities 2) Matters observed under duty 3) Investigative reports
C. Criminal cases.  Matters observed under duty and Investigative reports may NOT be used against the defendant in a criminal case.  [ I skipped a page here. ] 
VIII. Miscellaneous “Availability Immaterial” Exceptions
A. Learned writings and commercial publications.  A learned writing (e.g. a scientific treatise or article) may be admitted for the truth of the matter asserted.
B. Ancient documents: at least 20 years old, unsuspicious in appearance and shown to have come form a place of custody natural for such a writing.
C. Reputation:  There is a hearsay exception for several types of reputation evidence:
1. Birth, marriage, etc.:  There is an exception for a person’s reputation within his family regarding some aspects birth, marriage, or relationship.
2. General historical facts:  There is an exception for proof of facts of general history and for proof of land boundaries.  See FRE 803(20).  Example: To prove that there was an earthquake in San Francisco in 1906, a party could call a historian who would testify that in Northern California, it is commonly believed or remembered that there was an earthquake in that year.
3. Reputation for character:  There is an exception for proof that a person had a particular reputation for character.  (Example; W may testify that P has a reputation in his hometown for being a liar, if offered by D to prove that P really is a liar and that therefore D did not commit libel by calling him one.)
D. Miscellaneous
1. Vital statistics, marriage certificates:  Statements of fact contained in public records have an exception.  (Examples: A report that X died on a certain day, offered to prove that fact.  A statement in a marriage certificate that X married Y on a certain day offered to prove that fact.)
2. Absence of public record:  There is an exception for the fact that a certain record is absent from the public records, offered to prove that fact.  (Example: Testimony that a search of the IRS’s records does not disclose D’s 1985 tax return, offered top prove that D did not file a return that year.)
3. Previous felony conviction:  Proof that X is guilty of a particular crime may be made by showing that X was convicted of that crime.
IX. Unavailability Required – Generally
A. Four exceptions:  There are four main hearsay exceptions that require that the declarant be unavailable to testify at trial;
1. Testimony given in a prior proceeding;
2. Statements made while the declarant believed his death was impending so-called “dying declarations”);
3. Statements which were against the declarant’s interest when made: and
4. Statements concerning either the declarant’s or his relatives’ personal or family history (so-called statements of “pedigree”).  
B. Meaning of “unavailable”;
1. Federal:  FRE 804(a) defines five situations in which the declarant will be deemed to be unavailable:
a) He is privileged against testifying about the subject matter of this out-of-court statement;
b) He refuses to testify despite a court order
c) He testifies that he cannot remember the statement’s subject matter
d) He cannot be present to testify because of death, or physical or mental illness, or
e) He is absent , and the proponent of his statement has been unable to procure his attendance (or his deposition) by process or other reasonable means (e.g. persuasion)
X. Former Testimony
A. General rule:  There is a hearsay exception for former testimony—that is, testimony given in an earlier proceeding --- if the witness is unavailable for trial.  FRE 804(b)(1), which basically follows the common law, imposes these requirements
1. Sections 1-3 skipped

2. Sections B-D skipped

XI. Dying Declarations
A. General Rule: There is an exception for “dying declarations.”  The common law version is narrow: a declarant’s statement, while believing that his death is imminent, concerning the cause or circumstances of his impending death, is admissible in a subsequent homicide prosecution concerning that death.  FRE 804(b((2) loosens several of these restrictions.
B. Skipped B and its 6 subsections
XII. Declarations against interest
A. Generally: There is a hearsay exception for declarations which, at the time they are made, are so against the declarant’s interest that it is unlikely that they would have been made if they were not true.
B. Skipped sections B-C, page and half.
XIII. Statements of Pedigree
A. General rule:  There is a hearsay exception for statements of “pedigree,” i.e. , statement about a person’s birth, death, marriage, genealogy, or other fact of personal or family history.  Here are the requirements at common law and under the Federal Rules: (306-08)
1. Skipped sections 1-4

XIV. Prior Statement of Available Witness
A. Common-law rules: At common law, it is very difficult to make use of prior statements by a person who is a witness at the current trial: [309-10]
B. Federal Rule on prior inconsistent statements:
1. General rule:  FRE 801(d)(1) makes certain prior inconsistent statements of the trial witness substantively admissible (i.e. not hearsay).  If the defendant testifies at trial and is subject to cross-examination concerning his prior statement, that statement is admissible if it is “inconsistent with the declarant’s [trial] testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition.

C. Skipped sections C-D and sub-sections.
XV. Residual (“Catch All”) Exceptions
A. Federal Rule generally:  Modern courts now tend to admit hearsay evidence that does not fall within any well-defined exclusion, if it is highly reliable and badly needed in the particular case.  The Federal Rules codify this residual or “catch all” exceptions in FRE 803(24).  These sections impose five requirements:   
1. Skipped sections 1-5

2. Skipped sections B-D
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