Chapter 5 Confrontation and Compulsory Process

Emmanuel Notes

I.
Introduction
A.
Confrontation Clause:  The Confrontation Clause of the Sixth Amendment guarantees a criminal defendant the right “to be confronted with the witnesses against him.”  This Clause may give a criminal defendant the right to keep out of evidence out-of court declarations that are unreliable, where the declarant is not available to be cross-examined in court.
B.
Compulsory process:  The Sixth Amendment’s Compulsory Process Clause give the criminal defendant the right “to have compulsory process for obtaining Witnesses in his favor.”  This Clause may allow the defendant to gain admission of otherwise-inadmissible evidence.  For instance, this Clause may give the defendant the right to introduce an out-of-court declaration (e.g., confession to the crime by someone else) that would otherwise be excluded under traditional hearsay principles. 

II.
Confrontation Clause
A.
General principles
1.
Preference for live testimony:  The Confrontation Clause reflects a preference for live testimony in lieu of out-of-court declarations wherever possible.
2.
Indicia of reliability:  Whether or not the declarant is unavailable, his out-of-court declaration will not be allowed into evidence unless it contains “indicia of reliability.”
3.
Right to confront testifying witnesses:  In addition to hearsay situations, the Confrontation Clause may also give the defendant a right to cross-examine a testifying witness, even when the usual rules of evidence would prohibit or limit such examination.  (Example:  A state rape shield statue prohibits the defendant from asking the victim any questions whatsoever about any prior sexual act.  If this were interpreted to prevent D from demonstrating consent by showing through the cross-examination of V that V and D had had sex together on numerous prior occasions, D’s Confrontation Clause rights would be violated.
a)    Right to be face-to-face with W:  Also, D’s Confrontation Clause, right generally gives him a right to be face-to-face with the witness against him.  (Example:  In child-abuse cases, normally the state may not put a screen between the witness stand and D, or otherwise prevent the witness from seeing D, unless there is evidence that this particular witness needs special protection.
B.  Skipped B  Specific examples of right to confront witness
III.
Compulsory Process
A.  Generally:  The Compulsory Process Clause gives the defendant the right to obtain and present all evidence helpful to his defense.
B.  State rules restricting evidence:  This means that a state evidence rule that restricts the defendant’s ability to present exculpatory evidence may run afoul of his Compulsory Process rights.
1.
Ban on accomplice’s testimony:  For instance, a statute providing that if A and B are charged as co-participants, A may not testify in B’s defense, violates B’s compulsory process rights.
2.
Restrictive hearsay rule:  Similarly, a state hearsay rule that prevents D from showing that someone else has made an out-of-court declaration confessing to the crime, may violate D’s compulsory process rights.  However, this will only happen if D convinces the court that the third person’s alleged out-of-court confession is somewhat corroborated by surrounding circumstances.  Thus if D offers X’s out of court confession, but the prosecution shows that X was in jail at the time of the crime, D has no compulsory process right to present that confession.
C.
Equality principle:  State rules that consistently favor the prosecution are especially likely to violate the Compulsory Process Clause (Example: A state rule banning one accomplice from testifying  on behalf of another, but not banning one accomplice from testifying against the other favors the prosecution consistently, and therefore, violates the Compulsory Process Clause [382-83]
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