Chapter 6 Emmanuel Notes

Privilegs


I. Privileges Generally
A. Not constitutionally based:  Most privileges are not constitutionally based.  (The privilege against self-incrimination is the only exception.)  Therefore, each state is free to establish what ever privileges it wishes and to define the contours of those privileges as it wishes.
1. Federal:  There were a number of specific proposed federal rules of privilege.  But these were never enacted.  Instead, FRE 501 is the only Federal Rule dealing with privilege.  It provides that privileges “shall be governed by the principles of the common law as they may be interpreted by the [federal] courts in the light of reason and experience.”  That is, normally federal judges will decide what privileges to recognize based on prior federal case law and the court’s own judgment.
2. States:  The states vary greatly on what privileges they recognize.  All recognize the husband-wife and attorney-client privileges, most by statute.  All recognize a privilege for certain government information.  Nearly all recognize some kind of physician-patient and clergyman-penitant privileges.  Three other privileges are recognized only in a minority of states: journalist-source, parent-child, and accountant-client.
B. Proceeding where applicable:  If a privilege not to disclose certain information exists, that privilege applies regardless of the proceeding.  That is, it will apply to protect the holder against disclosure in a trial, administrative hearing, deposition, or any other proceeding.
C. Who may assert:  The privilege belongs to the person whose interest or relationship is intended to be fostered by that privilege.  Therefore, he is the only one who may assert it.  (Example:  the client is the one protected by the lawyer-client privilege, so it may be asserted only by him, or on his behalf, not by the lawyer on the lawyer’s behalf.
D. Third person learns:  Most privileges protect communications between two parties to a specified relationship.  If a third party somehow learns of the conversation, the privilege may be found to have been waived.
1. Older stricter view:  (Example:  Telephone operator eavesdrops on a phone conversation between lawyer and client; the privilege is held to lost, and the operator may testify as to what she heard.
2. Modern view:  Most modern courts usually hold that the communication is protected even if intercepted, as long as the interception was not reasonably to be anticipated.  (So the above example would be decided differently today.)  But if the party protected should reasonably have anticipated the interception, he will not be protected..  (Example:  Patient or client discloses a confidence to this doctor or lawyer in a crowded elevator; the risk of it being overheard is so great that if it is overheard, the privilege will be waived.)
II. The Attorney-Client Privilege
A. Generally:  The privilege is basically that a client has right not to disclose (and the right to prevent his lawyer from disclosing) any confidential communications between the two of them relating to the professional relationship.  The key elements are:
1. Client:  The “client” can be a corporation as well as an individual
2. Belongs to client:  The privilege belongs  to client, not to the lawyer or any third persons.  The lawyer may assert it, but only if he is acting on behalf of the client in doing so.
3. Professional relationship:  The privilege applies only to communications made for the purpose of facilitating the rendition of professional legal services.
4. Confidential:  The privilege applies only to communications which are intended to be “confidential”
5. Fact of employment or client’s identity:  The fact that the lawyer-client relationship exists, and the identity of the client, are normally not privileged.  Only the substance of the confidences exchanged between them is generally privileged.
6. Physical evidence:  Normally, the privilege does not permit the lawyer to conceal physical evidence or documents given to him by the client; the lawyer may not only have to turn over the physical evidence but describe how where he got it.
7. Crime or fraud exception:  The privilege does not apply where the confidence relates to the commission of a future crime or fraud.
B. Professional relationship:  The privilege applies only in the context of a professional lawyer-client relationship.
1. No retainer:  The required relationship can exist even though the client does not pay a fee. (Example:  Client receives a free initial consultation; the privilege applies even though, at the end of the consultation either the client or the lawyer decides that lawyer will not take the case.
2. Non-legal advice:  But the mere fact that the person giving the advice is a lawyer is not enough---the relationship must involve the giving of legal advice.  Thus, if the lawyer gives business advice, friendly advice, political advice, etc., the privilege does not apply.
C. Confidential Communications:  Only “confidential” communications are protected.
1. Client-to-lawyer:  Disclosures by the client to the lawyer are protected if they are intended to be confidential.
a) Lawyer’s observations:  However, if they lawyer makes an observation that third parties could also have made, this willl not be a confidential communications.  (Example: Lawyer observes scratch marks on Client’s face, in a meeting that takes place right after Client’s wife has been found stabbed to death.  Since anyone could have made this observation, it is not privileged, and Lawyer can be forced to testify at Client’s trial about the scratches.)
2. Lawyer-to-client statements:  The privilege also applies to statements made by the lawyer to the client.
3. Information involving third parties.
a) Representative of lawyer:  If a third party is assisting the lawyer, he is treated as being a representative of the lawyer and communications involving  him are treated the same way as if he were himself a lawyer.  (Example: Lawyer retains Private Detective to help investigate the case: statements made by Client to Detective, Lawyer to Detective, Detective to Client, Detective to Lawyer, are all privileged.)

b) Not assisting lawyer:  But if a third person is not assisting the lawyer, there is no privilege for communications between that third person and the lawyer, even if these communications relate to the lawyer’s providing of legal services.  (Example: Lawyer interviews Witness; statements made by Witness that incriminate Client are not privileged, because Witness is not working on behalf of Lawyer.

4. Presence of third person:  The presence of a third person when the communication takes place, or its later disclosure to such a person, may indicate that the communication was never intended to be “confidential.”  If so, it will be deemed waive.
5. Underlying facts:  It is only the communication that is privileged, not the underlying fact communicated.
D. Fact of employment; client’s identity:  Generally, the fact that the attorney has been hired, and the identity of the client, are not privileged.  Example:  At a grand jury investigating local cocaine trafficking, L, a well know specialist in defending high-level cocaine importers, may be required to say whether he is representing X, one such importer.
1. Skipped, and two sub-sections
E. Physical evidence:  If the client turns over to the lawyer physical evidence, the lawyer may generally not conceal this evidence or refuse to answer questions about whether he has it, on attorney-client privilege grounds.
1. No ongoing fraud:   The most important rule concerning this problem is that the attorney-client privilege does not apply where the lawyer’s assistance is sought to enable the client to commit a future crime or fraud.  Since all states prohibit the concealment or destruction of evidence in a pending proceeding, a lawyer who helps his client conceal or destroy evidence is co-conspirator to a new crime, and the lawyer’s assistance is thus not privileged.   This is especially true where the evidence is contraband, stolen money, or a weapon or other instrument used to commit the crime.
2. Destruction advice:  Similarly, the lawyer may not advise his client to destroy the evidence, and if he does so, the giving of that advice is not privileged.
3. Skipped 3-4
F. Corporations as clients:
1. Corporations have a privilege:  A corporation may possess the attorney-client privilege just as an individual may.
2. Who may communicate:  Only communications made “on behalf” of the corporation’s business are covered.  But probably no matter how low level an employee is, if he is really acting in what he reasonable perceives to be the corporation’s interest, communications made between him and the corporation’s lawyer will be privileged as to the corporation.
3. Skipped 3-4
G. Exceptions:  There are several situations where the privilege will be held not to apply even thought he usual requirements are met.
1. Crime or fraud:  As noted above, a communications relating to the carrying out of a future crime or wrong is not privileged.
2. Skipped 2-4
H. Work product immunity:  Separately from the attorney-client privilege, the doctrine of work product immunity prevents an attorney from being required to disclose certain information that he obtains while preparing for a lawsuit.
1. Qualified protection:  Generally, documents prepared in anticipation of litigation may be discovered by the other side only if the party seeking discovery shows that he has a substantial need for the materials, and that he cannot get the substantial equivalent by other substantial equivalent by other means.   This is a “qualified” immunity.
a) Absolute immunity: Documents that show a lawyer’s “mental impressions, conclusions, opinions, or legal theories” concerning litigation are probably absolutely privileged, in the sense that no showing of need by the other side will be sufficient to overcome the work product immunity.

III. Physician-Patient Privilege
A. Generally:  All but 10 states have a statutory physician-patient privilege.  These statutes usually apply to:

1. A confidential communications;
2. Made to a physician (including psychiatrist);
3. If made for the purpose of obtaining treatment, or diagnosis looking toward treatment.
B. Constitutional underpinning:  Some aspects of the privilege may be constitutionally compelled.  At least one state court (California) has held that the “confidentiality of the psychotherapeutic session” falls within one of the “zones of privacy” created by the U.S. Constitution.
C. Relationships covered:  All statutes that cover general physician-patient confidences also cover psychotherapist-patient confidences.  
1. Psychologist:  Nearly all states cover psychologists (not just psychiatrists) within the psychotherapist-patient privilege.
2. Consulted for litigation:  Consultation that takes place concerning litigation rather than for purposes of treatment or diagnosis are not covered.  For instance, examination by or disclosures to a court-appointed physician, or an expert witness consulted so that he can testify at trial, are not covered.
D. Patient-litigant exception:  Nearly all statutes have some kind of exception for the “patient-litigant” situation, under which a patient-litigant who puts his medical condition in issue is deemed to have in effect waived the privilege.
IV. The privilege Against Self-Incrimination
A. Generally:
1. Constitutional basis:  The privilege derives from the U.S. Constitution.  The Fifth Amendment provides that “no person….shall be compelled in any criminal case to be a witness against himself….”
a) Applicable to states:  This provision is binding not only on the federal judicial system but also on the states, by operation of the Fourteenth Amendment’s Due Process Clause.
b) Two types:  The privilege applies not only to criminal defendant’s, but also to any other person who is asked to give testimony that may incriminate him (e.g. witnesses in grand jury proceedings, congressional investigations, other people’s criminal trials, etc.
B. Requirements:  The privilege applies only when four requirements are met: (1)  it is asserted by an individual; (2) the communication sought is testimonial; (3) the communication is compulsory; and (4) the communication might incriminate the witness.
1. Individuals:  The requirement that the privilege be individual and “personal” means that:
a) Another’s privilege:  A person may not assert another’s privilege.  (Example:  D is on trial for robbery.  The prosecution puts on testimony by X, an unindicted co-conspirator, in which X says that he and D did the robbery together.  D may not exclude this testimony by claiming that it violates X’s privilege---since it is X who is testifying, only he may assert or waive the privilege.
b) Business organization:  Business organizations do not have the privilege.  Thus, neither corporations, partnerships, nor labor unions may claim the privilege.  (But a person doing business as a sole proprietorship may asset it)
c) Agent:  an employee or other agent of a business organization will usually have to produce and identify the organization’s books and records on request, even though those books and records (or the fact that the agent has them) might incriminate him.
2. Testimonial:  Only “testimonial” activity is covered.  Thus, the suspect may be required to furnish a blood sample, fingerprints, handwriting samples, or even to speak so that his voice may be compared with a previously recorded conversation.  Also, a suspect may be required to appear in a lineup for identification.
3. “Compulsory”: A communication must be “compulsory.”  The main importance of this requirement is that if a person voluntarily puts the information in written form, the document is not privileged.  
4. Incriminatory:  The response must have a tendency to incriminate the person.  Thus if there are procedural reasons why no prosecution can take place (e.g. the statute of limitations has run, or the witness has been given immunity), the privilege does not apply.  The fact that answering the question might subject the witness to ridicule or civil liability is not enough.
C. Proceedings where applicable:  The privilege applies not only where asserted by a defendant in a criminal trial, but also by any witness in any kind of proceeding.  Thus it may be asserted by witnesses to a grand jury investigation, to another person’s criminal trial, to a civil proceeding, to pre-trial discovery proceeding (e.g. W’s deposition is being taken), or to questioning by the police.
D. Procedure for invoking:
1. Criminal defendant:  When the assertion is made by the defendant in a criminal trial, he may invoke the privilege merely by declining to testify.  In that event, he does not have to take the stand at all, and cannot even be questioned.
2. Non-defendant witness: But if the privilege is being claimed by a witness (i.e., someone other than the defendant in a criminal trial), the procedure is different: the witness must take the stand, be sworn, listen to the question, and then assert privilege.
E. Waiver:  A person who takes the stand and gives some testimony may be held to have waived the privilege with respect to further questions:
1. Criminal defendant:  If a criminal defendant does take the stand, and testifies in his own defense, he has waived his privilege at least with respect to those questions that are necessary for an effective cross-examination.  (Example: In a murder trial, D testifies that he was not anywhere near the scene of the crime.  The prosecution would certainly be entitled to ask D where he was, and D could not assert the privilege in refusing to answer.
2. Witness:  Since an ordinary witness must take the stand and listen to each question, a witness who answers non-incriminating questions will not be held to have waived the privilege with respect to later, incriminating, questions.  However, if W makes a general and incriminating statement about a matter, he must then answer follow-up questions eliciting the details, at least where these details would not add significantly to the incrimination.
F. Skipped F-I a page and half solid
V. The Marital Privileges
A. Generally:
1. Two privileges:  In most states, two distinct privileges protect the marital relationship:
a) Adverse testimony:  The adverse testimony privilege (sometimes called “spousal immunity”) gives a spouse complete protection from adverse testimony by the other spouse  (Example:  H is on trial for murder; the adverse testimony privilege protects H from having W take the witness stand to testify against him, regardless of whether her testimony concerns anything he said.
b) Confidential communication:  The confidential communications privilege is narrower:  it protects only against the disclosure of confidential communications made by one spouse to the other during the marriage.  (Example: H is on trial for murder.  The confidential communications privilege protects H against having W disclose that H confessed to her, “I shot V,” but does not protect him against having W describe to the jury how she witnessed H kill V.)
2. Distinctions:  Here are some of the practical differences between the two privileges:
a) Before marriage, or after marriage ends:  The adverse testimony privilege applies only if the parties are still married at the time of the trial, but applies to statements made before the marriage took place.  Conversely, the confidential communications privilege covers only statements made during the marriage, but applies even if the parties are no longer married by the time of the trial.
B. Skipped sections B+C, a solid page.
VI. Miscellaneous Privileges
A. Priest-penitent:  Virtually all states recognize a privilege for confidential communications made to a clergyman in his profession capacity as a spiritual advisor.
B. Journalist’s source:  Most states now recognize a privilege for a journalist’s sources:
1. Statutes:  A slight majority of states have enacted “shield laws” preventing a journalist from being compelled to testify about his confidential sources.  All of these statutes at least protect the journalist from having to disclose the identity of his sources; some protect him against forced disclosure of his notes and records of information learned from the source.
2. Constitutional argument:  Some state and lower-federal courts have recognized a First Amendment basis for the privilege in some situations, but the Supreme Court has never found such a right to exist.
3. Conflict with a defendant’s rights:  If the journalist’s statutory or constitutional privilege conflicts with a criminal defendant’s Sixth Amendment right to compulsory process or confrontation, the journalist’s privilege will probably have to give way.
C. Government information:  The government may have a privilege not to disclose information in its possession:
1. Military or diplomatic secrets:  The government has an absolute privilege not to disclose military or diplomatic secrets.  No matter how badly a litigant needs such information, the government is privileged not to disclose it.
2. Other government information:  Other types of government information receive merely a qualified privilege.  That is, the privilege applies only where the harm to the public welfare from disclosure outweighs the litigant’s need for the information.
a) Internal deliberations and policy making:  Thus internal government opinions, deliberations, and recommendations about policies are qualified privileged (But factual reports are not)
b) Law enforcement investigatory files:  Similarly, investigatory files compiled by a law enforcement agency are qualified privileged.  (Example:  A criminal defendant has no general evidence-law right to force the government to turn over to him the files it has compiled investigating and preparing the case against him, though criminal discovery rules may give him the right to certain items, such as witness’s statements.)
3. Informers:  The government has special privilege to decline to disclose the identity of informants who have given information about crimes.
a) I.D. only:  Usually, the government informant privilege protects only the identity of the informant, not the substance of the information that he gives to the government (unless that information would effectively reveal the informant’s identity).
b) Qualified:  The privilege is only a qualified one. Thus if disclosure of the informant’s I.D. is likely to materially help the criminal defendant in his defense, the government must disclose it or drop the case.  Participants and eyewitnesses are usually held to be so central that their I.D.s must be disclosed; but a mere “tipster” is not, so his identity may usually be concealed.  Anyone called as a witness by the prosecution must be identified.
D. Trade Secrets:  some courts recognize a qualified privilege for trade secrets; that is , special secrets which a business possesses that aid it in competing.  (Examples:  Information about a company’s relative market position; secret information about a device or process; design information about a product.)  If the judge does partly override the privilege because of a litigant’s great need for the material, he may issue a protective order limiting the use to which the information may be put (e.g. by ordering that the litigant not disclose it to anyone else).
E. Newly emerging privileges:
1. Parent-child communications:  Three states have recognized a privilege for communications from minor child to parent (but not from parent to child).
2. Other professional relationships.  One third of the states have granted a privilege for communications made to accountants.  A few heave granted a privilege for communications made to professional counselors (e.g. social workers, marriage counselors, etc.)
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