I. Introduction
A. Real vs. demonstrative evidence.
1. Real:  Real evidence is a tangible object that played some actual role in the matter that gave rise to the litigation (Example: A knife used in a fatal stabbing.)
2. Demonstrative:  Demonstrative evidence is tangible evidence that merely illustrates a matter of importance in the litigation.  (Example:  Maps, diagrams, models, summaries, and other materials created especially for the litigation.  For instance, if the prosecution cannot find actual knife used in stabbing, a newly-acquired knife believed to be similar to the one actually used may be presented as a model to help the jury understand.
II. Authentication
A. Generally:  All real and demonstrative evidence must be “authenticated” before it is admitted.  That is, it must be shown to be “genuine.”  This means that the object must be established to be what its proponent claims it to be.
B. Methods of authentication:
1. Real evidence:  For real evidence, authentication generally is done in one of two ways:
a) Readily or uniquely identifiable:  If the item is readily or uniquely identifiable, it can be authenticated by showing that this the case, and that the object is therefore the one that played the actual role.  (Example:  “I found the knife at the stabbing, and marked it with my initials; the knife you have just shown me has my carved initials, so it must be the knife found at the murder scene.”)
b) Chain of custody:  Otherwise, the item’s “chain of custody” must be demonstrated.  That is, every person who handled or possessed the object since it was first recognized as being relevant must explain what he did with it.  (Example:  Each person who handled the white powder taken from D must testify about how he got it, how he handled it during his custody, and whom he turned it over to.)
2. Skipped
3. Federal Rules:  The Federal Rules have a simple, basic principle of authentication that applies to all evidence (real, demonstrative, writings, and intangibles): the proponent must come up with evidence “sufficient to support a finding that the matter in question is what its proponent claims.
C. Authentication of writings and recordings:  Special rules exist for authenticating writings and other recorded communications:
1. Authorship: Usually, authentication of a writing consists of showing who its author is.
2. No presumption of authenticity:  A writing or other communication (just like any non-assertive evidence like a knife) carries no presumption of authenticity.  Instead, the proponent bears the burden of making an affirmative showing that the writing or communication is what it appears to be and what the proponent claims it to be.
a) Signature: Thus, a writing’s own statement concerning its authorship (e.g., its signature) is not enough---the proponent must make some independent showing that the signature was made by the person who the proponent claims made it.
3. Direct testimony:  One way to authenticate a writing or communication is by direct testimony that the document is what its proponent claims.  (Example:  If proponent wants to show that X really signed the document, he may produce W to testify that W saw X sign it.
4. Distinctive characteristics:  A writing’s distinctive characteristics, or the circumstances surrounding it, may suffice for authentication.  Se FRE 901(b)(4)  (Example:  The fact that diary contains the logo of D Corp.; its entries match testimony previously given by X (D Corp’s employee); it was produced by D Corp. during discovery; it is similar to other diaries previously authenticated, all suffices to authenticate the diary as having been kept by X.
5. Signature or handwriting:  A document’s author can be established by showing that it was signed or written in the hand of a particular person.  Even if no witness is available is who saw the person do the signing or writing, the document may be authenticated by a witness who can identify the signature or handwriting as belonging to a particular person.
a) Expert:  If W, the person identifying the signature or handwriting, is a handwriting expert, he may base his testimony soley on handwriting specimens from X that he examined in preparation for this trial testimony.
b) Non-expert:  But if W, the authenticating witness, is not a handwriting expert, his testimony may not be based on comparisons and studies made directly for the litigation instead, he must testify that he saw X’s handwriting at some time before the litigation began, and that he recognizes the signature or handwriting in question to be one that of X.
c) Exemplars:  Exemplars (specimens prepared by the person claimed to have written the document in question) may be shown to the jury, which is then invited to make it own conclusion about whether the exemplar and the questioned document were by the same person.
6. Reply letters and telegrams:  A letter or telegram can sometimes be authenticated by the circumstantial fact that it appears to be a reply to a prior communication, and the prior communication is prove.  (Example:  P proves that he wrote a letter to D on Jan. 1; a letter purporting to have been written by D to P on Jan. 15, that alludes to the contents of the earlier P-D letter, is authenticated by these circumstantial facts as indeed being D-P letter.
7. Phone conversation:  When the contents of a telephone conversation are sought to be proved, the proponent must authenticate the conversation by establishing the parties to it.
a) Outgoing calls:  For outgoing calls (calls made by the sponsoring witness), the proponent can authenticate the call by showing that: (1) W made a call to the number assigned by the phone company to a particular person; and (2) the circumstances show that the person who talked on the other end was in fact the person the caller was trying to reach.
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b) Incoming calls: Where the call is an incoming one (i.e., the sponsoring witness is the recipient), self-authentication by the caller is not enough.  There must be some additional evidence that the caller is who he said he was.  (Example:  W wants to testify that she received a call from X.  It’s not enough for W to testify, “I received a call from someone who said he was X.”  But if W adds, “I recognized the voice as belonging to X, from prior conversations with him,”  that would be enough to authenticate the call as having been from X.)
8. Attesting witnesses:  If a document is attested to or subscribed to by witnesses (e.g., a will), special rules sometimes apply:
9. Ancient documents:
a) 20 years old; unsuspicious in appearance; found in a place of custody natural for such a document; both documents and data compilations.
b) No guarantee of admissibility:  Keep in mind that a document that satisfies these requirements for the “ancient document” rule of authentication merely overcomes the authentication hurdle.  The document still has to survive other obstacles (e.g., it must not be hearsay)
D. Self-authentication:  A few types of documents are “self-authenticating,” because they are so likely to be what they seem, that no testimony or other evidence of their genuineness need be produced.
1. State provisions:  Under most state statutes, the following are self-authenticating: (10 deeds and other instruments that are notarized; (2) certified copies of public records (e.g., a certified copy of a death certificate); and (3) books of statutes which appear to be printed by a government body (e.g., a statute book appearing to be from a sister state or foreign country).
2. Federal Rules:  FRE 902 recognizes the above three classes, and also adds (1) all “official publications” (not just statutes); (2) newspapers or periodicals; and (3) labels, signs, or other inscriptions indicating “ownership, control, or origin” (e.g., a can of peas bearing the label “Green Giant Co.” is self-authenticating as having been produced by Green Giant Co.)
E. Ways to avoid:  Authentication is not necessary if:
1. Admission: The proponent has served on the opponent a written request for admission, and the opponent has granted this.
2. Stipulation: The parties have jointly stipulated to the genuineness of a particular document or object.
III. The “Best Evidence Rule” for Recorded Communications
A. Generally: 
1. Text of rule:  The Best Evidence Rule (B.E.R.) provides that “in proving the terms of a writing, where the terms are material, the original writing must be produced unless it is shown to be unavailable for some reason other than the serious fault of the proponent.”
2. Components:  The B.E.R.  has three main components:
a) Original document:  The original document must produced, rather than using a copy or oral testimony about the document.
b) Prove terms:  The Rule applies only where what is to be proved is the terms of a writing (or , under the modern approach, an equivalent recorded communication such as an audio tape of a conversation); and
c) Excuse: The Rule does not apply if the original is unavailable because it has been destroyed, is in the possession of a third party, or cannot be conveniently obtained, and the unavailability is not due to the serious fault of the proponent.
3. Not applicable to evidence generally:  The B.E.R. does not apply to evidence generally only to writings (or equivalent recorded communications).
4. Federal Rule:  FRE 1002 gives the federal version of the B.E.R.: “To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required….” The federal approach changes the common-law rule in two major ways.
a) Broadened coverage:  Not just writings, but also recordings and photographs are covered by the Federal Rule in contrast to the common-law rule.  (Examples: An audio tape of a conversation, or a computer tape of data, would be covered under the federal approach, so that if these items are available, they must be introduced instead of using oral testimony to describe their contents.)
b) Duplicate: But unlike the common law, the federal rules allow a duplicate (e.g. a photocopy) in lieu of the original unless the opponent raises a genuine question about authenticity or it would be unfair in the circumstances to allow the duplicate.
B. What is a “writing” or other recorded communication:
1. Short inscription:  An object that contains a short inscription (e.g., a pocket watch with words of affection engraved on it) might be held to be a “writing” covered by the B.E.R. depending on the surrounding circumstances (e.g. how important its precise, rather than approximate, content is to the litigation.)
2. Photographic evidence:  Under the modern and federal approach, a photograph or X-ray will be covered by the rule, if offered to prove the contents of the item.  (Example: P, to prove that she has been injured, wants to prove that her X-rays show a spinal injury; the X-rays themselves must be used  if available, rather than a radiologist’s testimony about what the X-rays show.)
3. Sound recordings: Similarly, if party tries to prove the contents of a sound recording, he must do so by presenting the actual recording rather than an oral or written account of what it provides.
C. Proving the contents:  The B.E.R. only applies where what is sought to be proved are the “terms” or “contents” of the writing.
1. Existence, execution, etc.:  Thus if all that is proved is that a writing exists, was executed, or was delivered, the B.E.R. does not apply.
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IV. Special Types of Real and Demonstrative Evidence
A. Pictorial evidence:
1. Authentication: There are now usually two ways to authenticate pictorial evidence (e.g., photographs, X-rays, movies, and video tapes):
a) Illustration of what W saw:  First, the proponent puts on a sponsoring witness, W, who says that the picture illustrates what W saw.  (Example, W testifies, “I observed the scene of the crime just as the police photographer was arriving, and this photograph accurately depicts the scene as it was a that moment.”)
b) “Silent witness” method:  Alternatively, most courts allow a photograph to be verified not by the testimony on any witness who actually witnessed the scene or event portrayed, but rather from testimony about the reliability of the process by which the photo was produced.  This is often for X-rays and automatic picture-taking devices. (Example: W, an engineer for a company that makes bank surveillance photographic equipment, testifies, “Our machine reliably creates a photo with an image of a person doing a transaction at the teller’s window on one side, and the document presented by that person to the teller on the other side.  Therefore, this piece of film accurately shows that the person pictured presented the check pictured.”)
B. Computer print-outs:
1. Authentication: If a computer print-out is offered as evidence of the facts contained in the print-out (e.g. financial or numerical facts), the print-out must be authenticated.  This is usually done by a witness who testifies that the methods used to put data into the computer, to program it, and to produce a print-out of the data, were all reliable.
2. Best Evidence Rule: Generally, a computer print-out can be used to prove the facts represented in the print-out without B.E.R. problems (the opponent can claim that the print-out is merely a “duplicate” of the original pre-computer paper documents, but he would then have the burden of showing that the print-out is not an accurate reproduction of the original paper record.
C.  Maps, models, diagrams, etc.:
1. Evidentiary status: Courts will treat maps, models, diagrams, etc., as being incorporated into the witness’ testimony, so that they become evidence for purposes of trial and appeal.
D. View
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