FEDERAL JURISDICTION AND PROCEDURE BARBRIE REVIEW BOOK

A. SUBJECT MATTER JURISDICTION DISTINGUISHED 
Subject matter jurisdiction and venue are very often confused. Subject matter jurisdiction is the power of the court to adjudicate the matter before it. Venue relates to the proper district in which to bring the action. Subject matter jurisdiction is a question of power or authority; venue is a question of convenience. Subject matter jurisdiction cannot be conferred by agreement; venue can be. A court can have subject matter jurisdiction without having proper venue. 
Example: Smith, a citizen of State A, brings a personal injury suit arising in State X against Jones, a citizen of State B. Suit is brought in the federal district court in State C. The amount in controversy exceeds $75,000. Under section 1332, the district court has diversity jurisdiction, but venue is improper because section 1391 the general venue statute quoted above, requires that actions founded solely on diversity be brought in a district satisfying one of the requisites of section 1391(a).
B. GENERAL RULES
1. General Rules for Most Civil Actions 
Venue in civil actions in the federal courts is proper in:
(i) A judicial district where any defendant resides, if all defendants reside in the same state;
(ii) A judicial district in which a substantial part of the events or omissions giving rise to claim occurred, or a substantial part of property that is the subject of the action is situated; or
(iii) If there is no district anywhere in The United States which satisfies (i) or (ii),

 i. For actions based solely on diversity, a judicial district in which any defendant is subject to personal jurisdiction at the time the action is commenced; or 
ii. For actions not based solely on diversity, a judicial district in which any defendant may be found.
C. RESIDENCE
1. Individuals 
Residence for federal venue purposes is usually determined by a person's domicile. wherefore, a person who maintains two homes usually will be deemed to reside only in the district of his domicile. It is possible, however, for a domiciliary of one state to reside for venue purposes in a different state.
2. Corporations 
For purposes of venue, a corporation is deemed to reside in any judicial district in which it is subject to personal jurisdiction at the time the action is commenced. If a state has more than one judicial district the corporation is deemed to reside in any district in the state within which the corporation's contacts would be sufficient to subject the corporation to personal jurisdiction if the district were a state; if there is no such district, the corporation is deemed to reside in the district within which it has the most significant contacts. [28 U.S.C. §1391(c)]
V. REMOVAL. JURISDICTION
Section 1441: Actions Removable Generally
(a) Except as otherwise expressly provided by Act of Congress, any civil action brought in a State court of which the district courts of the United States have original jurisdiction may be removed by the defendant or the defendants to the district court of the United States for the district and division embracing the place where such action is pending. For purposes of removal under this chapter, the citizenship of defendants sued under fictitious names shall be disregarded.
(b) Any civil action of which the district courts have original jurisdiction founded on a claim or right arising under the Constitution, treaties or laws of the United States shall be removable without regard to the citizenship or residence of the parties. Any other such action shall be removable only if none of the parties in interest properly joined and served as defendants is a citizen of the State in which such action is brought.
(c) Whenever a separate and independent claim or cause of action within the jurisdiction conferred by section 1331 of this title [federal question jurisdiction] is joined with one or more otherwise nonremovable claims or causes of action, the entire case may be removed and the district court may determine all issues therein, or, in its discretion, may remand all matters not otherwise within its original jurisdiction.
Section 1446: Procedure for Removal
(a) A defendant or defendants desiring to remove any civil action or criminal prosecution from a State court shall file in the district court of the United States for the district and division within which such action is pending a notice of removal signed pursuant to Rule 11 of the Federal Rules of Civil Procedure and containing a short and plain statement of the grounds for removal, together with a copy of all process, pleadings, and orders served upon such defendant or defendants in such action.
(b) The notice of removal of a civil action or proceeding shall be filed within 30 days after receipt by the defendant through service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action or acceding is based, or within 30 days after the service of summons upon the defendant if such initial pleading has been filed in court and is not required to be served on the defendant, whichever period is shorter.
If the case stated by the initial pleading is not removable, a notice of removal may be filed within 30 days after receipt by the defendant, through service or otherwise, of a copy of an amended pleading, motion, orders or other paper from it may first be ascertained that the case is one which is or has become removable, except that a case may not be removed on the basis of jurisdiction conferred by section 1332 of this title more than 1 year after commencement of the action.
Section 1447: Procedure After Removal Generally
(c) If at any time before final judgment it appears that the district court lacks subject matter jurisdiction, the case shall be remanded. An order remanding the case may require payment of just costs and any actual expenses, including fees, incurred as a result of tie removal. . . .
ORIGINAL JURISDICTION NECESSARY 
Under section 1441(a), a defendant can only remove an action that could have originally been brought by the plaintiff in the federal courts.
1. When
B. ONLY DEFENDANT MAY REMOVE; ALL MUST SEEK REMOVAL 
Only defendants can exercise the right of removal. Thus, a plaintiff cannot remove on the ground that a counterclaim against him could have been brought independently in a federal court.
C. VENUE 
Venue for an action removed under section 1441(a) lies in the federal district court “embracing the place where such [state] action is pending.”  Note that in removal cases section 1441(a) determines proper venue, not section 1391(a). Thus, in a properly removed case, venue is proper in the federal court of the state where the case was pending, even if venue would have been improper had the plaintiff originally filed the action in the federal distinct court of that state.
G. PROCEDURE FOR REMOVAL
1. Notice of Removal 
A defendant seeking removal must file a notice of removal--containing a short and plain statement of the grounds for removal and signed under Rule 11--in the federal district court in the district and division widen watch the action pending. A copy of the notice should be sent to the other parties and to the state court. 
2. Time 
A defendant must file a notice of removal within 30 days “after receipt by the defendant, through service or otherwise of a copy of the initial pleading.” [28 U.S.C. §1446(b)]

3. Procedure After Removal

After removal, the case proceeds according to the federal rules of procedure.

VI. CONFLICT OF JURISDICTION BETWEEN STATE AND FEDERAL COURTS
26. FEDERAL JURISDICTION AND PROCEDURE

VII. THE FEDERAL RULES OE CIVIL PROCEDURE

A. COMMENCEMENT OF THE ACTION 

Rule 3 provides that an action is commenced by filing a complaint with the court. Federal court may adopt local rules to permit filing by fax or other electronic means. Filing a complaint before the statute of limitations has run will satisfy the statute of limitations in federal question cases and in diversity cases where the state rule is similar. However, the Supreme Court has held that a state rule that an action is commenced for purposes of the statute of limitations only upon service of process must be applied in diversity cases.

B. SERVICE OF PROCESS

1. Who May Serve 

Rule 4 authorizes any person not a party to the action who is at least 18 years old to serve process (summons and complaint). In certain limited situations (e.g., where the United States or an officer or agency of the United States is plaintiff) a party may request that service be made by a United States marshal, or by another person appointed by the court for that purpose.

2. How Service Is Made 
Generally, Rule 4 provides that personal service or service left at the defendant's usual place of abode with one of suitable age and discretion residing therein, or service upon an authorized agent of the defendants is valid. Alternatively, service may be made under state rules or, under the waiver of service provision of Rule 4(d), by mail.

a. Service Under State Rules 
Rule 4(e) provides that service may alternatively be made as provided by the rules of the state in which the federal court sits or the state in which service is to be effectual regardless of whether the action is founded on diversity of citizenship jurisdiction. Hence, federal courts can use state long arm provisions.

b. Waiver of Service (Service by Mail) 
Alternatively, plaintiff may mail to defendant (by first class mail) a copy of the complaint with a request to waive formal service of summons. The waiver is effected by defendant's return of a waiver form included in the mailing. Defendant has 30 days from the date the request is sent in which to return file waiver. The waiver of service does not waive defendant's right to object to venue or jurisdiction. [more text here which I decided not to include]
3. Parties Served Outside State 
The court will acquire personal jurisdiction over parties served outside the state:

(i)  Under statute and rules for extraterritorial service of the state in which the federal court sits (domiciliaries, long arm jurisdiction, and in rem jurisdiction); 
(ii) If they are third-party defendants [Fed. R. Civ. P. 14] or required to be joined for just adjudication (Fed. R. Civ. P. 19), if out-of-state service is permitted by federal statute (e.g., interpleader)

4. Immunity From Process 
The federal courts recognize the immunity from service of process of parties, witnesses, and attorneys who enter a state to appear in another action. 
C. EXTENSION OF TIME PERIODS 
Rule 6(b) gives the district court power to extend the period within which actions under the Federal Rules must be performed. However, certain time periods may never be extended. The following motions must be filed, with no extensions, within 10 days after entry of judgment: renewed motion for judgment as a matter of law, motion to amend judgments motion for new trial, motion to amend judgment, motion for a new trial, motion to amend findings of fact in nonjury case, and grant of new trial on court’s initiative.

D. INTERLOCUTORY INJUNCTIONS 

An interlocutory injunction is an equitable remedy by which a person is ordered to act or to refrain from acting in a specified manner. Interlocutory injunctions are granted to maintain the status quo until a trial on the merits may be held.

1. Preliminary Injunction 
A preliminary injunction is sought by a party prior to a trial on the merits of the complaint. A injunction may not be issued without notice to the adverse party. 
2. Temporary Restraining Order 
A temporary restraining order (TRO) is granted by a court when it is necessary to prevent irreparable injury to a party, and fee injury will result before a preliminary injunction hearing can be held.

a. Requirements for Ex Parte Temporary Restraining Orders 
1) Specific Facts Showing Immediate and Irreparable Injury 
2) Efforts to Give Notice 
3) Security 
4)  Ten Day Limit

E. PLEADINGS 

Pleadings serve the function of giving notice to the opposing parties.

1. Complaint 
Each claim for relief should contain:

a. A short statement of the grounds for the court's jurisdiction; 
b. A short statement of the claim showing that the pleader is entitled to relief; and 
c. A demand for judgment for relief, which may be in the alternative.

2. Pre-Answer Motions

a. Rule (12b) Prior to filing an answers eke defendant may, if he chooses, file a motion and raise any or all of the following defenses: 
(i) Lack of subject matter jurisdiction; 
(ii) Lack of personal jurisdiction; 
(iii) Improper venue; 
(iv) Insufficiency of process; 
(v) Insufficiency of service of process; 
(vi) Failure to state a claim upon which relief can be granted; 
or (vii) Failure to join a party needed for a just adjudication (includes necessary and indispensable p arties). 
The first defense may be raised at any time--even for the first time on appeal. The defendant must raise defenses (ii) through (v) at the time he files a motion or his answer-whichever is first. If he does not, the defendant waives these defenses. The 

last two defenses (if limited to failure to join an “indispensable party”) can be made at any time prior to trial or “at trial.” The defendant may choose not to file a motion and instead raise these defenses in his answer.

3. Answer

a. Must Contain Denials or Admissions and Any Affirmative Defenses 
The answer must contain a specific denial or admission of each averment of the complaint, or a general denial with specific admissions to certain averments. Where the defendant is without knowledge or information sufficient to form a belief, a statement to that effect constitutes a denial. A failure to deny constitutes an admission. The answer must also state any affirmative defenses the defendant may have, such as statute of limitations, Statute of Frauds, res judicata, etc.

b. Time 
If no Rule 12 motion is made, a defendant who was formally served with a summons and complaint must present an answer within 20 days after service; a defendant to whom the complaint was mailed and who waives formal service must answer within 60 days after the request for waiver was mailed to her. If a Rule 12 motion is made and the court does not fix another time, the responsive pleading is to be served within 10 days the court's denial or postponement of the motion. The answer is due within 10 days service of a more definite statement if the court grants a Rule 12(e) motion.

c. Counterclaims 
Claims that the defendant may have against the plaintiff may be pleaded in the answer as counterclaims. If a counterclaim arises out of the same transaction or occurrence as one of the plaintiff's claims, it is a compulsory counterclaim and must be pleaded or it will be barred. Any other counterclaim is permissive and may be asserted even though there is no connection at all between it and the plaintiff’s claim.

5. Special Pleading 
The general rule of pleading is for short and plain statements, but there are certain rules for special circumstances:

a. Capacity 
Capacity or authority to sue or be sued need not be alleged. A

b. Fraud or Mistake 
Circumstances that establish Baud or mistake must be stated with particularity.

F. JOINDER

1. Joinder of Parties

a. Capacity 

An individual's capacity to sue or be sued is determined by the law of her domicile; the capacity of an organization (e.g., an association or partnership) is determined by the law of the state where the federal court sits, except that a partnership or unincorporated association always has capacity where a substantive federal right is asserted by or against it.

b. Compulsory Joinder--Persons Needed for Just Adjudication 

Under Rule 19, a party is “needed for just adjudication” if: (i) complete relief cannot be given to existing parties in her absence; (ii) disposition in her absence may impair her ability to protect her interest in the controversy; or (iii) her absence would expose existing paddles to a substantial risk of double or inconsistent obligations. 

1) Must Be Joined If Possible 
If a party needed for just adjudication is amenable to process and her joinder will not destroy diversity or venue, she must be joined.
c. Permissive Joinder

1) Requirements

Parties may join as plaintiffs or be joined as defendants whenever:
(i) Some claim is made by each plaintiff and against each defendant relating to or arising out of the same series of occurrence or transactions; and

 (ii) There is a question of fact or law common to all the parties. 
Example: It is very common for all persons injured in an automobile accident to join as plaintiffs. The common issue is the defendant's negligence; the other issues of contributory negligence and damages are tried individually for each plaintiff.
2. Joinder of Claims 

The policy of the Federal Rules is to permit the adjudication of all claims between the parties and all claims arising out of a single transaction. A plaintiff can join any number and type of claims against a defendant; where multiple plaintiffs or multiple defendants are involved, it is essential only that at least one of the claims arise out of a transaction in which all were involved.

c.  Class Actions

1) Prerequisites

Rule 23 takes a functional approach to the class action device. Named representatives will be permitted to sue on behalf of a class if:

a) The class is so numerous that joinder of all members is impracticable; 
b) There are questions of law or fact common to the class; 

c) The named parties’ interests are typical of the class 

d) The named representatives will ensure the fair and adequate representation of the interests of absent members of the class; and 

e) The action meets any of the following requirements of Rule 23(b): 
(1) Separate actions by class members would create a risk of inconsistent results.
G. DUTY OF DISCLOSURE; DISCOVERY

1. Disclosure Requirements 

Rule 26 requires parties to disclose certain information to other parties without waiting for a discovery request. However, Rule 26 also has provisions allowing stipulation of the parties or court order to modify some disclosure requirements.
a. Types of Disclosure Required 

Before making her disclosures, a party has an obligation to make a reasonable inquiry into the facts of the case.  Rule 26 requires parties to disclose all information “then reasonably available" (and not privileged or protected as work product). A party is not relieved from her obligation to disclose merely because she has failed to complete her investigation or because another party has not made his disclosures or has made inadequate disclosures

Rule 26 requires three types of disclosure: initial disclosures, disclosure of expert testimony, and pretriaI disclosures.
1) Initial Disclosures 

Without waiting for a discovery request, a party must provide to other parties (unless stipulation or court order provides otherwise):

(i) The names addresses, and telephone numbers of individuals likely to have discoverable information that the disclosing party may use to support its Prelims or defenses' unless solely for impeachment; 

(ii) Copies or descriptions of documents or things in the disclosing party's possession or control that the disclosing party may use to support its claims defenses, unless solely for impeachment; 

(iii) A computation of damages claimed by the disclosing party and copies of materials upon which the computation is based; and 

(iv) Copies of insurance agreements under which an insurer might be liable for all or part of any judgment that night be entered.

These disclosures must be made within 14 days after the meeting of the parties required by Rule 26(f).
2) Disclosure of Expert Testimony 

A party must also disclose to other parties the identities of expert witnesses expected to be used at trial. This disclosure must be accompanied by a report prepared and signed by each expert witness stating her qualifications, the opinions to be expressed, and the basis for those opinions. This disclosure must be made at the time directed by the court or, in the absence of any directions or any stipulators among the parties, at least 90 days before trial; if the evidence is intended solely to rebut another party's disclosure of expert testimony, it must be made within 30 days after disclosure of the evidence being rebutted.

3) Pretrial Disclosures 

At least 30 days before trial, a party must disclose to the other parties and file with the court a list of the witnesses she expects to call at trial, the witnesses she will call if the need arises, the witnesses whose testimony will be presented by means of a deposition and a transcript of pertinent portions of the deposition, and a list documents or exhibits she expects to offer or might offer if needed. Within 14 days after this disclosure a party may serve objections to use of the depositions at trial and to the admissibility of disclosed documents and exhibits. Such objections are waived if not made at this point, except for objections that the evidence is irrelevant prejudicial, or confusing under Federal Rules of Evidence 402 and 403.
2. Scope of Disclosure and Discovery

a. In General 

Discovery may be had of any matter not privileged that is “relevant to the claim or defense of any party,” including the identity of persons having knowledge of relevant facts. As long as the information sought is reasonably calculated to lead to the discovery of admissible evidence on a claim or defense in the case, it is not required that the information itself be admissible at trial. 
c. Experts 

A party may depose expects who are expected to be called at trial (testifying experts). The opinions of experts who are retained in anticipation of litigation but who are not expected to testify at trial (consulting experts) may be discovered only upon a showing of exceptional circumstances under which it is impracticable to obtain facts or opinions by other means.

3. Types of Discovery

b. Discovery of Documents and Things; Orders for Physical and Mental Examinations

1) Oral Deposition of a Witness, Including a Party-Witness 

A common form of discovery is the oral deposition under Rule 30. If the deponent is not available at trial, it may be used in lieu of her appearance as a witness. The deposition may be recorded by sound, sound and visuals or stenographic means. Depositions may be taken by telephone or through other remote electronic devices. All parties may pose questions to the deponent. A party may not take more than 10 depositions, nor may she depose the same person more than once, without leave of court or stipulation of the padres. A deposition may not exceed one day of seven hours" absent court order or stipulation to the contrary.

3) Interrogatories to the Parties 
Rule 33 provides for written interrogatories to other pasties and written answers by the party to whom the interrogatories are directed. The party must respond not only with facts which she herself knows, but also with facts that are available to her. The party may also be asked to give opinions, even on the application of law to facts. Initially, the requesting party may not serve more than 25 interrogatories including subparts without court order or stipulation, and leave may be granted to serve additional ones.

4) Production of Physical Material; Inspection 

Rule 34 provides (i) for the production by a party (or, if accompanied by a subpoena, a nonparty) of physical materials including documents' relevant to the pending action; and (ii) that a party be required to permit entry onto land for relevant testing.

5) Physical and Mental Examinations

a) Order for Examination 
Rule 35 provides for an independent physical or mental examination of a party when that party's physical or mental condition is in controversy. Such exam is available only if ordered by the court, on showing of good cause. Traditionally, this rule has allowed exams only by “physicians." Now, however, it allows exams by a “suitably licensed or certified examiner," which would include, for example, doctors, dentists, occupational therapist's and any others required to be licensed and qualified to comment on a physical or mental condition.

b) Report of Findings 
The person examined may request a copy of the examiner's report, but if that person so requests or takes a deposition of the examiner, she waives any privilege and must produce upon demand, copies of her own doctor’s reports of any other examinations of the same condition.

6) Requests for Admission 

Any party may serve on any other party a written request for admission as to the truth or genuineness of any matter or document described in the request. The matters will be considered admitted unless the party upon whom the request was served returns a sworn statement denying the truth of she matters set forth in the request, or explaining why she cannot admit or deny them. Alternatively, the party, upon whom the request was served can file written objections to those requests that she has a legal basis for not answering. A party may be asked to admit matters' that are genuine issues for trial. [Fed. R. Civ. P. 36] An admission under Rule 36 is for the purpose of the pending action only and may not be used against the party in any other proceeding.

4. Enforcing Disclosure and Discovery
a) Motion to Compel and Sanctions for Violation of Order to Compel

1) Motion to Compel Disclosures and Discovery 

If a party fails to provide discovery or provides incomplete discovery (including disclosures and answers to interrogatories and deposition questions), the other party may move to compel discovery. A motion to compel must certify that the moving party has made a good faith attempt to obtain the discovery.

b. Immediate Sanction

If a party fails to attend his own deposition or fails to provide any answers to interroga-tories, a party may move for immediate sanctions (as opposed to moving to compel discovery). The motion must certify that the moving party has made a good faith attempt to obtain the answers. In response to a motion for immediate sanctions, the court may make such orders in regard to the failure as are “just," including: (i) ordering the matters to be treated as admitted; (ii) prohibiting the party from supporting or opposing designated claims or defenses; and (iii) striking pleadings, staying or dismissing the actions or rendering a default judgment. 
H. PRETRIAL CONFERENCES
1. Rule 26(f) Conference of Parties-Planning for Discovery

2. Rule 16(b) Scheduling Conference

3. Pretrial Conferences 

The court may also hold pretrial conferences as necessary to expedite trial and foster settlement. A final pretrial conference, if any, is held as close to the time of trial as reasonable, and is for the purpose of formulating a plan for the triads including a program for admission of evidence. This conference is to be attended by at least one of the lawyers for each side who will actually be conducting the trial and by any unrepresented parties. After a pretrial conference, an order must be entered that controls the subsequent course of events in the case. Thus, the final pretrial conference order is a blueprint for the trial, usually listing witnesses to be called, evidence to be presented, factual and legal issues.

I. TRIAL
1. Jury Trial Problems 

Rule 38 requires a party who desires a jury trial (on some or all fact issues) to file a written demand with the court and serve it on the parties. (Such demand may be indorsed upon a pleading of the party.)  Failure to make such a demand within 10 days after the filing of the pleading in which the jury-triable issue arose constitutes a waiver by that party of any right to trial by jury. 

a. Right to Jury Trial 
The Seventh Amendment preserves the right to a jury bia1 in federal courts of facts in all “suits of common law” where the amount in controversy exceeds $20. The distinction is historical and turns initially on whether the claim or relief was available at law or in equity in 1791. The Supreme Court has demonstrated a clear preference for jury trial in doubtful cases by holding that:

1) If legal and equitable claims are joined in one action involving common fact issues, the legal claim should be tried first to the jury and then the equitable claim to the court (the jury’s finding on fact issues will bind the court in the equitable claim);

2) If a procedure formerly available only in equity such as a class suit, interpleader, or derivative action, is now permitted under the Federal Rules for determining a “legal" claim, a jury should try the fact issues;
3) If damages are claimed as part of an action seeking an injunction, the defendant cannot be denied a jury on the damages issues on the ground that they are “incidental” to the equitable relief; and

b. Jury Trials in Diversity Cases

1) Right to a jury Trial 
The federal court must permit a jury trial in any diversity “suit at common law" even though the state court would deny a jury (the Seventh Amendment prevails over Erie); and a federal court will generally follow the federal practice of submitting issues of fact to the jury even though the state law assigns the issue to the jury.
c.  Jury Size and Composition

In federal civil cases, a jury must have at least six and not more than 12 jurors. There is no provision for alternate jurors. A juror may be excused for good cause (e.g., illness) without causing a mistral, so long as at least six jurors participate in reaching the verdict. The verdict must be unanimous unless the parties agree to the contrary. A race-neutral reason is required in exercising peremptory strikes of potential jury members from the panel.
d. Jury Instructions 
At the close of the evidence, or sooner at the court's direction, a party may file proposed instructions. Objections to giving or failing to give instructions must be made before the jury retires to consider a verdict.

3. Voluntary Dismissal by Plaintiff 
A plaintiff may dismiss his action without prejudice as a matter of right only before the defendant files an answer or a summary judgment motions or by stipulation of all parties. Otherwise, a dismissal without prejudice can be taken only with leave of the court. 
6. Motion for New

A motion for a new trial must be filed no later than 10 days after judgment is entered. Within that periods the court may order a new trial on its own motion.
a. Reasons for Granting New Trial 
The court may grant a new trial because of an error during the trial (usually going to the admissibility of evidence or the propriety of the instructions), because the verdict is against the weight of the evidence (limited to cases where the judge finds the verdict seriously erroneous), or because the verdict is excessive.

iv) Remittitur 
If the trial judge feels that the jury's compensatory damages award is so excessive as to “shock the consciences” (or in a diversity case if the award meets the state standard for excessiveness), the judge may order a new trial or may offer the alternative of remitting. When offered remittitur, the plaintiff is given the choice between accepting an award less than that given her by the jury or submitting to a new tria1. Note that the court cannot simply lower the award given by the jury. It must offer the plaintiff the alternative of a lower award or a new trial.

8. Summary Judgment

a. Standard 

Summary judgment must be granted if, from the pleadings, affidavits, and discovery materials, it appears that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law. [Fed. R. Civ. P. 56] 

c. Time

The claimant may move for summary judgment at any time after 20 days from commencement of the action or after service of a motion for summary Judgment by an adverse party. A defending party may move at any time. Both claimant and defendant, however, must move within such time so as not to delay the trial.

VIII. FINAL JUDGEMENT AND APPELLATE REVIEW

A. JUDGEMENT

1. Relief that May Be Given

Except in default cases, the court is not limited to the demand for relief in the pleadings and may give any relief that is appropriate based on the evidence. Thus, damages may exceed the plaintiff's demand and an injunction may be entered although not requested. Interest on a money judgment is awarded at the rate provided under state law Com the date of judgment.

B. TIME FOR APPEALS 

Under Rules 3 and 4 of the Federal Rules of Appellate Procedure, an appeal may be taken by filing a notice of appeal with the district court within 30 days from the entry of the judgment appealed from (60 days where the United States is a party to the action). However, if a timely renewed motion for judgment as a matter of law (formerly a motion for JNOV) or motion for new trial is made, or if a motion to set aside or amend the judgment is made within 10 days of judgment, the running of the 30 days is terminated. Upon the entry of an order based on such post-trial motions, a new 30-day period begins to run. However, a notice of appeal filed during the pendency of such a post-trial motion will become effective on final disposition of the motion Dial court. 

C. REVIEWABLE ORDER

Generally, only final orders are reviewable. A final order is one that disposes of the whole case on its merits, by rendering final judgment not only as to all the parties but as to all causes of action involved However, certain interlocutory orders are atso reviewable:

IX. EFFECTS OF JUDGMENT ON FUTURE CASES

A.  RES JUDICATA (CLAIM PRECLUSION)

Effect of Adjudication of Cause of Action 
Once a final judgment on the merits has been rendered on a particular cause of action, the claimant is barred by res judicata (also called claim exclusion) from asserting the same cause of action in a later lawsuit.

2. Nomenclature Used to Describe Effect-“Merger” and “Bar” 
When the claimant wins the earlier lawsuit, the cause of action is said to have been “merged” into the judgment. When the defendant wins, the claimant is said to be “barred” by the earlier adverse Judgment. Both terms simply mean that the claimant cannot sue again on the same cause.

4. Judgment “On the Merits”

 Res judicata (claim preclusion) flows from the entry in an earlier case of a final judgment “on the merits.” Usually the judgment will be based on actual litigation between the parties, but it can also be a default judgment entered as a penalty against a party.
B. COLLATERAL ESTOPPEL (ISSUE PRECLUSION) 
1. Definition 

A judgment for the plaintiff or defendant is conclusive in a subsequent action on a different cause of action between them or their privies, as to issues actually litigated and essential to the judgment in the first action. This conclusive effect of the first judgment is called collateral estoppel.
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